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mation of counsel. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
·EDWARD D. AGOSTINI, E~DWIN L. AGOSTINI AND 
EDMUND AGOSTINI, PARTNERS TRADING UNDER 
THE FIRM NAME .AND STYLE OF AGOSTINI 
BROTHERS, Plaintiffs in Error, 
vs. 
A. B. CONSOLVO AND A. D. OVERMYER, PARTNERS. 
TRADING UNDER THE FIRM NA~1:E AND STYLE 
OF CONSOLV.O AND OVER~IYER, Defendants in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Judges of the S~tpreme Court of Appeals 
of Virginia: 
Your petitioners, Agostini Brothers, complain of a final 
judgment entered against them in favor of Consolvo and 
Overmyer by the Circuit Court of the City of Norfolk on the 
l6th day of J~ly, 1928. A transcrjpt of the record accom-
panies this petition. The Plaintiffs in ETror 'vere the de-
fendants belo,v, but both parties will be referred to in this· 
petition as they appeared in the lower court. 
Action was ·brought by notice of motion claiming damages 
for breach of contract. The jury rendered a verdict for the 
plaintiffs in the sum of $3,500.00 and the court entered judg-
. ment on the verdict. From this judgment the defendants ap-
pealed. Exceptions were taken to the admission of evidence, 
the granting and refusing of certain instructions, the refusal 
to set aside the verdict, and in arrest of judgment. 
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THE FACTS. 
The United States Government, hereafter referred to as 
the Government, contemplated buil¢ling a post office at 
Yonkers, N. Y., and asked for bids. The defendants were 
furnished plans and specifications and submitted their bid 
],ebruary, 1927. Their bid was accepted by letter dated 
l\1arch 31st, this letter setting fo:rth that a surety bond and 
a formal contract would be required, to ·be agreed upon and 
executed later. The terms were subsequently agreed upon, 
the formal contract and a bond of $233,000.00 approved, both 
the bond and contract being executed on April 12th, but dated 
as of March 31st. The contract provided that the defendants 
could not begin work until notified by the Government and 
this notice 'vas given on l\fay 7th. The defendants imme-
diately beg·au to investigate conditions at Yonkers and per-
fect arrangements ·for starting /the wo1-;Jr. They contem~ 
plated doing some of the work themselves and letting other 
portions of it to sub-contractors. 
The defendants were general contractors engaged in build-
ing construction. The plaintiffs were sub-contractors en-
:gaged in stone construction. The plaintiffs contemplated 
doing· only the stone work and rely on a written contract, 
evidenced by two letters, one from them dated l\1arch 15th, 
1927 (Exhibit "A"), in which they offered to do the haul-
ing, setting, cleaning and pointing the stone work for $25,-
000.00, and an alleged acceptance by the defendants evi-
clenced by a letter dated l\1arch 28th, 1928, (Exhibit "B"). 
The notice of motion alleges tha,t the contract was made on 
the latter date. There is no evidence or claim of any verbal 
understanding or agreement. These hvo letters constitute 
the contract relied upon by the plaintiffs. 
The defendants went to Yonkers the first part of May, 
having been notified ·by the Government to commence. work. 
· Yonkers is in Westchester County, N. Y. They found that 
all building operations there were controlled by labor union§. 
Their contract with the Government required that the build-
ing be constructed by union men in accordance with union 
rules and regulations. They then, for the first time, learned 
that the constitution and regulations of the union there pro-
hibited a sub-contract to do the stone work only, the union 
rules requiring that both the stone and ·brick work be done 
by the same party. The Loews Theatre, a large building. 
there, had been tied up and abandoned for several months 
because the general contractor had let an identical sub-con-
tract for the stone work to one firm and the brick 'vork to 
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another. The Building ·Council or governing body of the 
trades union refused to permit the defendants to sublet the 
stone work alone. Th~ defendants, by letter dated May 14th 
(Exhibit "'0"), immediately notified the plaintiffs of the 
above conditions and stated that unless they would be inter-
ested in qoing the brick as well as the stone work, the defend-
ants would themselves have to do both, and requested the 
plaintiffs to let them know their attitude in regard to it. No 
reply was made by the plaintiffs until by letter dated June 
17th, five weeks later (Exhibit ''D"), they wrote that they 
had investigated and felt confident they could do the stone 
'vork alone and that they would not be interested in the brick 
work. The defendants replied on June 23rd (Exhibit "E") 
calling attention to their contract with the Government with 
regard to the use of union labor and observanc~ of· union 
rules, and particularly directing attention to the Loews The-
atre job which was still tied up because of the conditions be-
fore set forth, also stating that they were under a heavy pen-
alty to the Government for delay in construction, again ask-
ing the plaintiffs if they could not do both the stone and brick 
'vork, and requesting an early reply. The plaintiffs did not 
see them in person and did not make any reply until by let-
ter of August 16th, nearly two months later {Exhibit "F"), 
'vhen they insisted upon being allowed to do the stone work 
alone. The defendants replied by letter dated August 20th 
(Exhibit "G"), again advising them of conditions there. The 
plaintiffs then brought this action. 
It was admitted by all the parties that the work l1ad to be 
done according to the plans, specifications and contract be-
tween the Government and the defendants. Upon the advice 
of counsel, the latter kept-an itemized statement of every cost 
and expense incurred. A special itemized account was set up 
covering the work, cost and expense required under the al-
leged contract with the plaintiffs. This- was not a difficult 
task. The entire foundation and wall up to the surface of 
the ground had to be completed by the defendants before any 
stone work could be begun. The· building was only two 
stories hig·h from the grounP. and only the outer surface of 
the wall of these two stories was of stone, the inner part of 
'the wall being ·of brick. The building was not ready for the 
stone work until about the middle of August. Under the al-
leged contract between these parties, the plaintiffs were re-
quired to unload the stone and certain materials from the 
railroad cars to the trucks, to transport it thence to the build-
ing site, to unload it from the trucks and convey it to the 
building, to handle, set and .Point the stone, and clean it after 
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the building was completed. The stone knoWn.· as .granite· 
had to be hauled ·by the defendants from the cars to the build-
ing site. 
When this ease was tried the building was nearly completed 
and all of the stone work was done with the exception of the 
cleaning. Under the contract with the Government this . 
cleaning could not be done until the entire building was 
. finished, therefore, the cost of cleaning had to be ~stimated 
With this one exception, the stone work had been completed 
at the time of trial according to the plans and specifications 
called for in the· contract. In order to prove the actual cost 
expended by the defendants to do the work required under 
the alleged contract of the plaintiffs, the follo,ving evidence, 
'vith the exhibits, was introduced by the defendants and is a 
part of the record: the paid receipts from the company· that 
hauled the limestone and certain materials from the cars to 
the building site; the insurance policies and the amount paid 
for compensation and public liability insurance required Ull-
der Government contract and laws of New York .State; the 
cost and receipted bills for the three derricks necessary to 
lift the stone into place, less depreciated value; the receipted 
.bills for the limestone damaged or broken in handling on the 
building; the receipted bills for the galvanized anchors re-
quired under the Government specifications; the evidence of 
three witnesses, qualified as experts, who estimated the 
nmount it would cost to do the cleaning required under the 
contract; the receipted pay roll slips showing the name, hours 
of work and amount paid each workman on the stone job. 
The foreman in charge of the stone setters, who were mem-
bers of the stone masons union, and the foreman in charge of 
the laborers or assistants, who were members of the hod 
e.arriers' union, identified each pay roll receipt, and testified 
that the workmen named did the above work and were paid 
the sum specified; that the work was done in an efficient man-
ner by the best union men obtainable and as expeditiously 
and economically as the .nature of the work permitted, and 
that all of the work done and cost incurred was necessary 
and would have had to be done and incurred by the plaintiffs 
under their alleged contract. One of the defendants, who 
was the active manager in charge of the entire work, and 
another who was his assistant and bookkeeper, testified in 
detail and corroborated them as to each item of work done 
and money expended. Photographs showing the progress of 
the work and equipment used at various dates are made a 
part of the record. . 
The record shows that the actual cost to defendants to do 
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the work that would have been required to be done by the 
plaintiffs was $26,490.10. To this should be. added 10o/o of 
the above amount, the admitted overhead cost allowance on 
Government work, making a total cost to the defendants of 
$29,139.10. To state it i.n a different form, the plaintiffs 
contracted to do this work for $25,000, yet it actually cost 
the defendants, including overhead and the estimated cost 
of cleaning, $29,139.10, an actual loss to the defendants of 
$4,139.10 to do the _work the plaintiffs would have had to do 
under their alleged contract. 
The case is simplified by an agreement of record by counsel 
that. the plaintiffs had incurred no costs recoverable against 
the defendants in this action, and could recover only lost 
profits, if any, which they claimed they would have made un-
der the alleged contract if they had been permitted to do the 
work. (R., 73.) It was further agreed by counsel, with the 
approval of the court, that in order to a void encumbering the 
record with an objection and exception to each question and 
answer of the witne~ses on behalf of the plaintiffs and the 
exhibits, that the defendants oould save the point on a motion 
to strike out any and all the evidence at any time before the 
case was given to the jury. The motion to strike out the tes-
timony and the grounds therefor are fully set forth in the 
record,. (R., 74, 75, 257, 258.) . 
Consolvo was the only one of the plaintiffs \Vho testified. 
No explanation of the failure of the other to testify was 
given. He testified they had contracted with reference to 
and were bound by the plans, specifications and contract be-
tween the Government and the defendants (R., 22, 25, 26) 
that they knew the Government had not accepted the bid or 
entered into the contract with defendants at the time plain-
tiffs alleged contract was made (R., 22); that no verbal un-
derstandings· or agreements entered into the transaction or 
changed the terms of the contract (R., 6, 10, 19); that the 
contraet relied on was evidenced by the letter of 1\{arch 28th, 
and the breach relied on was the lette.r of May 14th (R., 20, 
21, 22); that they had to do and would have done the work 
with union labor and according to union rules and regulations 
at Yonkers (R., 28 to 31), that they had never been to Yonk-
ers and their estimates were based on costs elsewhere, the 
information as to labor costs and conditions having been ob-
tained at Washington, D. C., (R., 8, 27, 28); that the union 
rules at Yonkers required that the stone be unloaded from the 
cars to the trucks by the hod carriers' union, the hauling to 
the building site by the teamsters' union, the unloading from 
trucks and labor on the building by the hod carriers' union, 
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and the stone setting by stone mason or stone setters' union, 
was understood by them, except he did not know the laborers 
were in the hod carriers' union, but if so the union was 100% 
strong and they would have been governed by the rules there. 
(R., 20, 31.) His method of estimating what it would have 
eost them and the estimated amount is summed up on pages 
13 and 14 of the record, which amounted to $18,550.00, leav-
ing them a profit of $5,565.00. His testimony was objected 
to and the method and .figures will be dis~ussed in the argu-
ment. 
Another 'vitness for the plaintiffs was one Wadsworth, 
'vho was a mere secretary of a builders and contractors ex-
change; he had done estimating on stone contracts, but was 
not a contractor or qualified to give an estimate as an expert. 
He estimated he could have done the work for an actual cost 
of $17,804.00. His testimony was also objected to and will 
be discussed in the argument . 
• 
Another witness was one McCarthy, who was not a con-
tractor or qualified as an expert, having been a mere work-
man employed by the plaintiffs. A careful analysis of his 
testimony is illuminating and 'vill be discussed in the argu-
ment. He gave no estimate of what it would cost to do th~ 
'vork. 
Another witness was one ·Simpson, an architect engineer, 
not a contractor or qualified as an expert. He testified he 
had never seen the contract or specifications; he had only 
seen a photograph of the building and the plans for a half 
hour before testifying; he based his estimates on a wall 4 
to 8 inches while the specifications called for 1.3 inches; he 
had never been to Yonkers; he did not know the specifications 
called for granite or the size of the stone; yet his evidence 
went to the jury that a stone setter should set fifty feet a. day 
or twice as much as defendants' 'vitnesses said could lie done 
with the size and kinds of stone they were required to use. 
'Ve believe this court will take judicial knowledge that no wit-
ness could see merely a photograph and plans for a half hour 
and give expert testimony of how much work should be done 
nnder a contract and specifications he had never seen. His 
evidence also "ras admitted over the objection of d~fend­
ants. 
The above statement of facts is set forth as it appears 
from the entire record. The testimony on behalf of the plain-
tiffs, which was objected to, appears in the latter part of 
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the statement, for the reason that we believe it can be con-
sidered more clearly and in more logical order if presented 
in that form. We appreciate that the case stands before this 
~ourt as on a demurrer to the evidence and the facts are 
stated in the light of that rule. 
ARGU:l\1ENT. 
We realize the difficulties under which a trial court labors. 
In the confusion of a trial it is difficult to grasp many ma-
terial facts and their importance. This is especially true in 
contract cases, where a court often is necessarily not familiar 
·with and unadvised as to conditions and usages not seen 
in the written contract, but as much a part thereof as if writ-
ten therein. In this case, the court construed the contract 
and made its rulings 'vithout regard to well established usages 
obtaining in contracts of this nature. Its rulings and instruc-
tions were given without regard· to most material and un-
controverted facts. Therefore, the case turns on the con-
struction of a contract and upon questions of la'v rather than 
on disputed facts. 
From the nature of the case the above narrated facts are 
practically incontestable. 'J.lhe letters speak for themselves. 
There were no verbal understandings or ag-reements. Neither 
of the plaintiffs has ever been to Yonkers, though the de-
fendants repeatedly requested them to come up and go over 
the situation with them. They sent an employee there in May, 
'vhose testimony will be discussed later, but his evidence 
does not change the results. That it cost more to do the 
work than the plaintiffs offered to do it for cannot be seri-
ously questioned. The plaintiffs conceded they were only 
entitled to recover any profits tl1ey could have made had they 
donP. the work. There were ·no profits, but· an actual loss 
on the job. The plaintiffs got a verdict under the rulings 
and instructions of the court, upon estimates of witnesses, 
not one of which. had ever been to Yonkers. When these es-
timates are analyzed they show that they are based on con-
jectures and totally ignore large items of cost as well as 
totally different conaitions. The plaintiffs conceded the de-
fendants 'vere men of reputation and experienced contrac-
tors, yet it cost them $4,139.10 more to do the work than the 
plaintiffs offered to do it for. We respectfully submit that, 
under these circumstances, a jury would scarcely have pen-
alized them for an additional loss of $3,500.00 except under 
some ruling or instruction of the court. 
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The court held that the letter of March 28th constituted a 
complete and final contract. This was clearly erroneous .. 
The letter provided in express terms that a detailed contract 
would be entered into later. When the letter 'vas written the 
parties did not know whether the defendants would be 
awarded the contract by the Government. If awarded, they 
did not know what its requirements, terms. and conditions 
would be. The letter was a mere skeleton. The parties never 
discussed and their minds never met on the following terms 
and conditions, which were absolutely necessary and essen-
tial to be agreed upon: (a.) that only union men be employed; 
(b) that the. work be ·done according to the constitution, by-
laws, rules and regulations of the union; (c) when the worlt 
should be started and completed; (d) if liquidated damages 
required and the amount; (e) if bond required and the amount 
and surety thereon; (f) dates and amounts of payments and 
percentages retained; (g} if indemnity and public liability 
insurance required and amount. Neither in the pleadings 
nor the testimony do the plaintiffs assert they were ready, 
willing and able to comply ''trith these terms and conditions . 
. _The defendants. testified that in the ordinary course and usage 
of business, these conditions were required to be agreed upon 
and placed in all such contracts ; that the plaintiffs would 
not have been allowed to do the work until these terms and 
conditions had been agreed upon and made a part of the con-
tract. 
To illustrate the importance and show that the minds of 
the parties never met and no final agreement was reached, 
the defendants testified that the Government required a bond 
of nearly one-quarter of a million dollars from t:tJ,em, and 
that they in turn would have required a bond of the plain-
tiffs as they did of all the other sub-contractors. The posi-
tion of the plaintiffs was that they would not give _such a 
bond. "We are· bound by the· plans and specifications, but . 
not required to ·give bond to .Agostini Brothers." (R., 70.) 
The court admitted the evidence of the above facts but stated 
it would be taken care of by instructions. ·Certificates of 
Exceptions 3, 4, 5 and 6 show that all consideration of these 
facts was excluded from the jury. 
We will briefly analyze .the letter, 'vhich the court held to be 
a final and complete contract, in the light of the above· rul-
ings and instructions. Plaintiffs' letter of March 15th, was 
a proposal to do two things : . (a) to furnish the stone ; (b) 
to do the stone work. Defendants' reply of March 28th, re-
lied on as the contract, rejected outright the proposal to fur-
nish the stone. In regard to doing the stone work, the let-
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ter was very guarded and necessarily so, for it was not t:heu 
lmown if they would get the Government contract or what 
its requirements, terms and conditions. might be. Plaintiffs 
proposal to do the stone work was informal and embraced in 
less than three lines. The defendants so considered it and 
it was treated as an "estimate", not as a completed con-
tract. Their letter of J\fareh 28th, relied on as the contract· 
states, "We hereby accept your estimate". This word has 
a well defined meaning. This court has construed it as in-
dicating an ''approximation''; ''rather than the c~ming to-
gether of the minds of both parties". * * ,, "A valuation 
.based on opinion or roughly made from imperfect or incom-
plete data; a caleulation not professedly exact; appraisement; 
as, an estimate of the amount of grain in a bin". * .* * "To 
fix the worth of roughly or in a general way." * * * "Rough 
or approximate calculation; as, an esti:q1ate of the cost of 
a building, or of the quantity of water in a pond." (Brown 
v. ~Cornwell, 108 Va. 129.) This is not contract language. 
Now consider the clause, ''We hereby aecept your esti-
mate", in connection with another clause in the letter. "As 
soon as the contract (referring to the Government contract) 
js awarded to us, we will ei1ter into contract with you in a 
more detailed form,. for the prosecution of the work.'' The 
plaintiffs agreed to this, as evidenced by their signatures, 
signed on the same date at the bottom of the letter. Instead 
of a final contract, complete in itself, this letter expressly 
provides that a detailed contract will be subsequently entered 
into with regard to the prosecution of' the work. If the parties 
considered this letter a final contract why did they expressly 
provide for a subsequent contract 7 If they considered it 
complete why provide for a more complete and detailed one 1 
We submit that this letter, when fairly construed in the light 
of all the facts, means that the parties had agreed generally 
on the work to be done and the cost and that later a more 
formal contract would be entered into covering matters neces-
sary and proper for the protection of the parties in the 
prosecution of the work. · 
There is not presented here any question with regard to 
the admissibility of oral testimony varying or contradicting 
the terms of a written instrument. In any view of tl:le case, 
there was sufficient ambiguity in the letters to make it per-
missible for the defendants _to explain the intent of the parties 
and that the letters should be construed in connection with a 
'veil established usage and custom. We have referred to a 
number of terms and conditions which the defendants ·testi-
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:tied were usually and necessarily to be agreed upon and in-
corporated in such a contract. One illustration will suffice. 
The defendants testified that the Government had required 
a large bond of them and their contract shows they would 
suffer a penalty of $100.00 per day for a failure to complete 
the work in 455 working days; that to protect themselves 
·they had required a bond with surety from all the ·other sub-
contractors on this building; that it was customary to re-
quire such a bond and they would not have permitted the 
plaintiffs to undertake the work unless such a bond was given 
and an agreement reached with regard to the amount in liqui-
dated damages the plaintiffs would be liable for in the event 
they delayed the construction of the building and compelled 
the defendants to pay the Government the $100.00 a day ·as 
liquidated damages. Plaintiffs admitted that these important 
terms and conditim.}s had not been agreed upon or even dis-
cussed, and their counsel took the position that they would 
not be required to give such a bond or be liable for delay 
caused by them. We submit that it was clearly erroneous to 
withdraw· from the consideration of the jury these disputed 
and most important facts. Counsel for defendants could not 
argue this question before the jury under the ruling of the 
court, which refused to gra11t the instruction set forth in Cer-
tificate of Exception No. 3. On this point we invite the at-
tention of the c0urt to this instruction, and submit it cor-
rectly setting forth the law. The first part of the· instruc-
tion told the jury that the plaintiffs could only recover any 
profits due them by reason of the alleged breach of the con~ 
tract. Counsel for both parties agreed that only such profits 
·were recoverable. Predicated on this fact, was it not a cor-
rect statement of the law, and did not the defendants have 
the rig·ht to submit to the jury the question pre~ented in the 
instruction, as follows: '' * * * And before· the plaintiffs can 
recover such profits the burden is on them to prove by a pre-
ponderance of the evidence that a binding contract was en-
tered into between the parties and that the necessary terms 
and conditions ·thereof were understood and agreed upon by 
them." · 
This question was presented not only in the instructions 
granted and refused, but also on motions to strike out the tes-
timony predicated solely on the letter of March 28th. In 
order to avoid repetition, we refer the ·Court to pages 74,' 75, 
76, 257 and 258 of the record, where the above question was 
clearly presented and defendants' contention overruled. We 
submit that the court erred in permitting the plaintiffs to 
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prove estimated profits on a contract before th~y proved that 
the minds of the parties thereto had met upon the necessary 
terms and conditions thereof. In the notice of motion, plain-
tiffs stood on the letter of March 28th as the final and com-
plete contract. Further they only alleged that they we.re 
ready, willing and able to perform the "work" agreed upon. 
There was no averment or proof that they were ready, willing 
nnd able to ag-ree upon and perform all the necessary terms 
and conditions of the contract, yet, in the very letter they re-
lied on, there was staring them in the face the express pl·o-
vision that this letter was only au ''estimate'', and the further 
express provision that if the defendants were awarded the 
Government contract then a detailed contract would be en-
tered into later. 
Presented above for the consideration of this Court are 
the follo\ving propositions: 
1st: That it' was error to construe the letter of March 28th 
as evidencing a complete and final contract. 
2nd: That it was error for the court to exclude from its 
. consideration terms and conditions necessary for the pro-
tection of defendants. 
3rd: That it was error to exclude from the consideration 
of the jury the disputed questions of fact regarding the re-
quirement and necessity of the plaintiffs giving an adequate 
bond according to custom and usage. 
4th: That since the above letter provided for a subsequent 
and detailed contract to be entered into, it was error to per-
mit the plaintiffs to introduce evidence of profits they might 
have made without averment or proof of their willing·ness 
to enter into suc4 contract and their ability to comply with 
the necessary and' usual conditions thereof. 
We have not been able to find a case decided by this cout;f 
in 'vhich the facts are on ''all fours'' 'vith the present case, 
but there are a number of cases where the facts are so nearly 
the same as to make the reasoning· of the court entirely ap-
plicable. 
In Va. Hot Springs Co. v. Harrison, 93 Va. 569, the letters 
-showed that the parties had agreed upon many of the main 
provisions of the contraet, but there were others which had 
12 Supreme Court of Appeals of Virginia. 
not been ag-reed upon. We quote from the opinion of the 
court, reversing the lower court as follows: '' * :~t * While 
the dimensions of the lot are stated and the price which the 
company was ready to take for it is fixed, it declares that 
before a contract could be consummated other points were to 
be considered. All points thus reserved for future negotia-
tjon between the parties 'vere presented in the deed 'vhich 
the company tendered, and which Harrison rejected. It is 
evident, therefore, that the appellant, through its President, 
and R. J. Harrison never agreed upon all the terms and con-
ditions of a contract. There was never a time upon the face 
of the correspondence 'when there was a clear accession on . 
both sides to one and the same set of terms'.'' 
The reasoning of the court in the above case applies witn 
full force to the provision of the letter in the present case 
which set forth that if the defendants made a contract with 
the Government they 'vould subsequently enter into a detailed 
contract with the plaintiffs. 
In Newport News, etc., v. Newport News, etc., 97 Va. 19, 
action was brought to recover on an alleged contract to con-
tribute $2,500.00 in money and thirteen lots of the value of 
$2,500.00, towards the construction of a street railway by the 
plaintiffs through the lands of the defendant. The whole mat-· 
ter of law and fact was submitted to the lower court and 
judgment rendered for the plaintiffs for $5,000.00. The plain-
tiffs relied upon a written resolution of the Board- of Direc-
tors of the defendant company, signed and approved by its 
president and secretary, which left certain acts to oe per-
formed by that company in regard to the carrying out of the 
cop. tract. In reversing the case this court said: ''A resolu- · 
tion of a board of directors of a corporation, duly signed by 
its president and secretary, which sufficiently sets forth the 
terms of the contract, is a compliance with the statute of· 
frauds as to contracts for the sale of real estate. Central 
Land Co. v. Johnston, 95 Va. 223. When, however, such a-
resolution is relied on as the .evidence o~ a written agreement, 
it must, like other written contracts, show on its face a com-
plete and concluded agreement between the parties. · N oth-
ing must ·be left open for future negot~ation and agreement, 
otherwise it cannot be enforced. Virginia Hot Springs v. 
Harrison, 93 Va. 569; Berry v. lV ortham, 96 Va. 89; B oissea'l& 
v. FUller, 96 Va. 45. The r~solution relied on in the· case at 
bar, as the evidence of a written contract, clearly sho,vs on 
-----------~ ------------
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its face that the parties had not reached a final and con-
cluded agreement. * * · * '' 
In Belmont v. IJ;JoAllister, 116 Va. 285, there was a judg-
ment in favor of the plaintiff for a large amount, but which 
was reversed by this court. . The facts are so different from 
those .in the present case as to scarcely 'varrant us citing it 
except for a most admirable statement of the. law on page 
303: ''It is needless to cite authority for the rule of law 
'vhich is in fact elementary, that a contract to be valid and 
enforceable must be so certain that each party may have an 
action upon it, and to constitute a complete contract the minds 
of the parties must meet in mutual agreement on every ma-
terial phase constituting· the alleged agreement.'' 
We think the law is too well settled to require the further 
citation of authorities. We respectfully submit that a judg-
ment cannot be sustained on a letter which expressly states 
that a proposition is accepted as an estimate, and further pro-
vides for a detailed contract to be executed later. Especially 
is this true when at the time the letter is written neither 
party knew what would be the requirements, terms and con-
ditions of another contract upon which the contract~ Q)les-
tion was predicated. The attention of the Court is respect-
fully directed to 13 0. J., pages 290 to 292, laying down the 
principles and citing cases in regard to contracts of this na-
ture, and to 21 C. J., pages 1049-1050, dealing with the con-
struction of the word ''estimate". 
. . 
The above questions 'vere presented on motions to strike 
out the testimony, on the motion for a new trial, and on the 
instructions granted and refused, all of which were duly ex-
cepted to and set forth in Certificates of Exception Nos. 1, 
3, 4 and 5, where the issues are clearly presented. It would 
be but vain repetition to re-state and argue them separately. 
It is further respectfully submitted that the court erred in 
holdin·g that the letter of May 14th constituted a breach of 
contract by the defendants. Good faith required that tlwy 
should notify the plaintiffs of conditions at Yonkers. The 
record shows that both parties concede they had negotiated 
with reference to the Government contract and were bound 
by its requirements, terms and conditions. · (R., 22, 28, 30, 
31.) One of those requirements was that the building should 
be constructed according to the rules and regulations of the 
labor unions. The unions at Yonkers had a governing body 
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known as the Building· Council. The rules _and regiilations 
g·overning them were set forth in the .Constitution and By-
Laws of the Westchester Qounty Executive_ ·Committee of tho 
Brickla.y~rs, 1\!Iasons and Plasters Union of America, filed a_s 
Exhibit ~..... So inuch of it as pertains to the ph~cise ques-
ti(>h at issue is quoted by counsel for the plaintiffs on page 
107 of the re'cord as ibllo,vs: "'No member of th~ Ihtorna-
tional Union shall be allo,ved td work on any job where the 
mason contractor has not contracted for all the masonry work, 
such as . stone work, brick work, plastering and furnishing of 
materials and labor;' has to do the labor to. 'Nor will mem-
bers of this International Union lie allowed to work for any 
mason boss who sublets from another mason boss, with the 
exception that an operation (one single building) is over 
$50,000.00, then the mason contractor has the privilege to 
sub-l'et the phtste:ring.' '' 
It is perfectly clear from the above that, with the excep-
tion of sub-letting the plaste1~ing, above a certain amount, 
tha.t ilO work W~S alloired on any job where the mason ·con-
tractor had not contracted for all the masonry work sl.teh as 
storie work and brick work. The rule governing the parties 
is perfectly clear. The Loews Theatre job was an illHHfr1t-
tion of the strictness 'vith which the rule was enforced. The 
plaintiffs admit they mere bound by a rule which forbid the~ 
to do the stone work aione, yet when t.he defen:lants pointed 
out this rule arid offered to.do both the stone and brick work 
themselves or to let the phiihti:ffs do it, their action was con-
strued as a breach of the contract. Defendants on their mo-
tion to strike .out the testimony permitting ·the plaintiffs to 
prove profits they '\\rd.uld have made predicated on the brench 
o_f the contracti urged as a specific ground in suptmrt o~ that 
motiori that, " >A: * * the evidence introduced was not snf:.. 
ficient to show a breach of such alleged contrac·f by ·the de-
fendants, and that the plaintiffs had ilo right to treat the con:.. 
tract as breached by the .defendants and refuse to proceed 
further in the p·remises~ * * * '' 
We refer to pages 4, 5, 25.6, 257, 258 a~d 266 of the record 
containing the stipulation that a motion to exclude the testi-
!nony, or any part there·of, could be made at anytime during 
the trial 01~ after all. tlie evidence =was heard, without phr-
Rtling the formal method Of objection and excepti'on to each 
question a·na answer~ 
:Before the plaintiffs can recover on a contract it is neces-
sary, of colirse, to prove clearly that it was breached by the 
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defendants. Tliis precise question is made an issue in· both 
the pleadings and the testimony. The notice alleged that th~ 
defendants breached their contract on or about the 14th day 
of May, 1927 ~ One of the .grotnids of defense alleged was, 
'' 3. That the defendants did not breach said alleged con-
tract as set forth in said hbtice' '. The plaintiff testified point 
blank that the letter of J\fay 14th constituted the breach re-
lied on~ We quote fl~om the record as follows: 
"Q. So as I undertsand you, Exhibit ''0", the letter from 
Agostini Brothers to you under date of J\llay 14th, stating that 
it would be impossible for you to do the work in their opin~ 
ion, constituted the breach of the contract which you refer to 
in your notice of motion? 
A. Yes. 
Q. your answer is "yes". 
A. Yes. . 
Q. Now, you knew, of course, that Agostini Brothers were 
in negotiations '\vith, and hoped to get the ·contract with the 
Government for building this Post Office when you entered 
into negotiations '\\ri.th them, did you not~ 
A. Yes~ 
Q. You kiiew, t>f course; ti1at a eonti~act between Agostini 
Brothers and yourself for any work on the Y oiikers Post Of::. 
flee was contingent upbn their gettirtg the contract from the 
Government? 
A. Yes." (R., 22.) 
The lette~ of May 14th c~llihg attentioil to. the c·ondit~ons, 
offering to do the stone work themselves or perlhit the plain:.. 
tiffs to do it in connection witll the brick work~ with the ·ex:. 
press request, ''Kindly let us heai~ from y·ou regarding the 
Yonkers P. 0. stone wqrk'' ditl. not warrant the afbitfacy 
eonstruction that it ·cdnstitut'etl tli'e breach of the contract or 
a refusal to permit the plaintiffs tb do the 'vork. Subse:.. 
quent letters ~roth the defendants reiterated this ppsitiori arid 
they repeatedly requested the plaintiffs to come to . Ybrikers 
arid take th'e matter up with tlieiri. In addition to this, M'e:.. 
Carthy, an employee of the plaintiffs, sent tb Y'bnkers to ex:. . 
amii~e into conditions,, wrote the plaintiffs, "If you want this 
jnb I think it woii.l<l be Wise for you to coriie up here and 
look after il". (R., 107.) 
In view of the above facts, .and of the. ihiderstanding of 
the defendants that a ·subseqtieiit detailed ~diitract \vduld 
be made after the requirements of the Government contract 
.---- --
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and the conditions at Yonkers were Imown, it is respectfully 
submitted that the plaintiffs have not sustained their allega-
tions that the contract was breached on May 14th, and the 
defendants refused to permit them to do the work. 
In the early part of this petition we set out briefly the facts 
relied upon by the plaintiffs to prove profits they would have 
made had they done the work themselves. All of this evi-
dence 'vas objected to for the reasons set forth above and for 
the further reason that the estimates of the witnesses were 
based on conditions which did not obtain at Yonkers. It 
would be practically impossible, within r.easonable length, to 
review all the testimony of the 'vitnesses of the plaintiffs 
covering over one hundred and :fifteen pages· in the record .. 
McCarthy was the only one who had ever been to Yonkers .. 
He was not a contractor, but a mere stonesetter and gave no 
estimate of what it would cost to do the work. He 'vas either 
false to his principals or grossly misled the defendants. He 
led the latter to believe that the plaintiffs would not do the 
work and actuallv made a contract with them. and started the 
stonework on· hisw own behalf. It is sheer nonsense to assume 
that men of the admitted standing and intelligence of the 
defendants would have employed and entered into a contract 
with the known representative of the plaintiffs if they had 
believed the plaintiffs themselves wanted or expected to carry 
out the contract. This witness admitted that though sent 
up to investigate conditions, he had only spent about half-
hour on the job; that he did not go to the Building Council 
for information, but got it from a union man, ''Who was 
fighting with Agostini Brothers". (R., 110.) He first de-
nied, but was finally forced to admit- on cross examination, 
that Agostini had discussed with him the tie-up on the lJoews 
Theatre job, yet he never reported this to his principals. 
(R., 108, 109.) He criticised severely the methods and man- . 
ner of doing the stone work, and 'vas forced to admit on cross 
examination that he had only worked for them about eight 
days and before the real stone work began. This .Court is 
not required to believe the incredible even under the demurrer 
to the evidence rule. · 
We have referred to the witness Simpson. His evidence 
is brief and may be .found on pages 242 to 247 of the record. 
We submit that he was not properly qualified and it was gross 
error to permit him to give an estimate when he admitted he 
had never been to Yonkers, had never seen the contracts or 
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specifications and based his opinion on a single photograph 
and ·a half-hour examination of the plans. 
We have also referred to the· witness Wadsworth. The 
record shows that he had never been to Yonkers, was not a 
contractor and his estimate of the cost to do the 'vork was 
based on odds and ends of opinions gotten here, there and 
everywhere. His estimate was based on less than 15,000 cubic 
feet of stone while under the plans and specifications it re-
quired nearly 18,000 cubic feet. He did not even know the 
difference between overhead cost and profit. (R., 58.) He 
excluded fr~m his computation the cost of insurance, anchors, 
pointing, cleaning and hauling of lime and sand, all o'r which 
it is admitted the plaintiffs would }lave been required to do, 
which would have run the cost up thousands of dollars above 
his estimate. We respectfully invite the attention of the 
Court to his entire testimony and submit that it does not 
measure up to the legal requirements in such cases and that 
it was error to overrule the motion to exclude his testimony. 
We have referred to the testimony of one of the plaintiffs, 
Consolvo. We submit that his evidence is open to the same 
objection urged against that of the other 'vitnesses. One 
important inconsistency should be pointed out. He relies on 
the letter of May 14th as an absolute breach of the contract, 
yet his testimony and subsequent letters show that he took 
an entirely different position until the suit was actually 
brought. He admitted that he had never been to Y onlters 
aild that his estimates were based on work that he had done 
elsewhere. His opinion as to union conditions at Yonkers 
were obtained at Washington,· D. C. Ife also omitted large 
items of cost in making his estimate. If he was misled by his 
employee, MeCarthy, he cannot attribute his misinformation 
to the defendants. We direct especial attention to the man-. 
ner in which he arrived at what it would cost him to do the 
work. The burden was on him to prove affirmatively what it 
would cost and not submit lump figures and say that he could 
have done it with his own employees for that much. IIis es-
timates and that of all of his witnesses who gave an estimate, 
were based. on a minimum of 75 working days. One witness, 
McCarthy, admitted that it might have required four months, 
or 96 'vorking days. If he had done the work with his own 
men, as he said he expected to do, he did not include the cost 
of their board and lodging. His estimate did not include the 
required amount for insurance or overhead cost. It is a curi-
ous fact that none of the plaintiffs' witnesses seem to know 
the difference between overhead cost and profit, yet the un-
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~ontradicted testimony was that on all Government contracts 
there is an agreed overhead of 10% of the actual cost. 
·In considering all the testimony on behalf of the plaintiffs, 
attention is directed to these important facts; that McCarthy 
1vas the only one of their witnesses who had ever been to 
Yonkers; that his first visit about the middle of ~fay was 
three months before the stone 'vork was ready to be started; 
that on this _visit he only conferred 'vith Ag-ostini briefly, 
he did not see the Building Council or governing body of the 
unions, he did not investigate the Loews Theatre job about 
which his employers had been advised and to which his at-
tention. was expressly directed he advised his employers that 
if they wanted the job they ought to come up and look after 
it, he left the defendants under the impression that his em-
ployers were not going to do the work, and made arrange-
ments with the defendants to be their foreman on the stone 
work when it was ready to be started. On his second trip the 
:first part of August he did about a week's preliqrinary work 
nnd admitted that he cancelled his agTeement and left before 
the real stone 'vork was fairly started. Therefore, it is 
clear that he knew nothing of the conditions under whicl1 the 
~tone work was performed by the defendants and the testi-
mony of the wftnesses for the latter on this point is uncon-
tradicted. The record shows that the Government maintained 
inspectors constantly on the job '~ho required the work to be 
done according to the most minute details provided for in 
the plans and specifications. Duplicate originals of their re-
ports to the Government for each month showing the progress 
of the work, equipment used, force employed and delivery 
of materials were all according to contract and approved, 
with the exception of a single sample of bronze which was 
over-due and did not affect this contract. (R., 149, 150, 151.) 
J 
Should not estimates of witnesses who knew nothing ~r 
conditions at Yonkers be carefully scrutinized in the light 
of the fact that it actually cost experienced contractors over 
60% more to do the work than these witnesses estimated that 
they could do it for. 
The demurrer to the evidence rule does not exclude defend-
ants' unconfradicted testimony, nor does it supply evidence 
not in the record or improperly admitted, nor does it ·lighten 
the burden on the plaintiff to establish his case according to 
'vell settled rules. Especially is this true when we take into 
consideration that the plaintiffs merely furnished estimates 
of what they believed it would cost and the defendants 
proved up to the hilt 'vhat it did actually cost. 
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Wherefore, petitioners pray that a writ of error and super-
sedeas be granted them and that this case be reviewed and · 




By BARRON & DARDEN, Counsel. 
I, J. S. Barron, attorney at la,v, practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opinion the judgment complained of in the foregoing peti-
tion should be reviewed and reversed by the said Supreme 
Court of Appeals of Virginia. 
Given under my band th~s 24th day of December, 1928. 
J. S. BARRUN. 
Received January 8, 1929. 
H. S. j. 
Writ of error and supersedeas awarded. Bond $4,500.00. 
January 14, 1929. 
VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, 
at the Courthouse thereof, on the 18th day of August, 1928. 
BE IT REME·MBERED, that heretofore, to-wit: In. the 
iCircuit •Court aforesaid,_ on the lOth day of October, 1928, 
came the plaintiffs, A. B. :consolvo and A. D. Overmyer, part-
ners trading under the firm name and style of Consolvo and 
.Overmyer, and docketed their notice of motion for judgment 
against the defendants, Edward D. Agostini, Edwin L. Agos-
tini and Edmond 1\..gostini, partners trading under the firm 
name and style of Agostini Brothers, in the following words 
and figures : 
20 Supreme Court of Appeals of Virginia. 
To 
Edward D. Agostini, Edwin L. Agostini, and Edmond 
Agostini, partners trading under the :firm, name and 
style of Agostini Brothers, 
Arcade Buildnig, 
Norfolk, Virginia. 
TAKE NOTLCE that on Monday, October 10t1i, 1927, at 
ten o'clock A. ~I. or as soon thereafter as we can be heard, 
we shall move the Circuit Court of the City of Norfolk, Vir-
ginia, at the Courthouse thereof, for· a judgment against you 
and each of ·you in the sum of Ten Thousand ($10,000.00) 
Dollars, being damages sustained by us by reason · 
page 2a ~ of your breach of contract as follows: 
That on the 28th day of March, 1927, you did enter into a 
contract with the undersigned whereby the undersigned were 
to do all of the hauling of limestone and the setting, cleaning, 
pointing and :finishing complete all the lime and granite stone 
work upon a certain building to ·be erected by you, consist-
ing of a Post Office ·at Yonkers, New York, in consideration 
for which you were. to pay to us the sum of T'venty Five Thou-
s·and Dollars ($25,000.00), and although we were ready, will-
ing and able to perform the work agreed upon to be done by 
us and offered to do so, and so notified you, you did, on or 
about the 14th day of May, 1927, breach your said contract 
and refused to permit us to perform the work as hereinbefore 
mentioned, by reason thereof, we were damaged in the sum 
of Ten Thousand ( $10,000.00) dollars. 
A. B. CONS'OLVO AND A. D. OVERMYER, 
partners trading under the :firm, name and 
style of Consolvo and Overmyer. 
By S. M. BRANDT, Counsel. 
And thereupon, on the same day, to-wit: In the Circuit 
Court aforesaid, on the lOth day o.f October, 1927: 
· lTpon the motion of the plaintiff it is ordered that this mo-
tion be docketed. And thereupon came as well the plaintiff, 
by its attorney, S. M. Brandt, as _the defendant, by its attor-
. neys, Barron and Darden, and thereupon the said 
page 3a ~ defendant, by its attorneys, pleaded the general is-
sue to whi~h the said plaintiff replied ·generally 
and issue is joined; and upon the further motion of the said 
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defendant, the said plaintiff· is required to file herein a Bill 
of Particulars of its claim, and upon like motion of the said 
plaintiff the said defendant is required to file herein a state-
ment of its grounds of defense; and the further hearing is 
continued. · 
And at another day, to-wit: In the Circuit Court afore-
said, on the· 28th day of December, 1927: 
This day came again the parties, by their attorneys,· and 
thereupon the said defendants, by their attorneys, filed herein 
their grounds of defense and the further hearing is con-
tinued. 
The following are the defendants' Grounds of Defense filed 
by leave of the foregoing order: 
The defendants as grounds of defense to the above entitled 
N otlce of Motion say : - . 
1. That no such contract was made between the plaintiffs 
and defendants as alleged in said Notice. . 
' 2; That the plaintiffs were not ready, willing and able 
to ·perform the work on their part to be done and performed 
as alleged in said Notice. 
3. That the defendants did not breach said alleged con-
tract as set forth in said Notice. 
page 4a r 4. That the plaintiffs have not been damaged 
in the amount alleged in said Notice nor have they 
sustained any damage or loss whatsoever in the premises. 
5. That under the alleged agreement or contract between 
the parties the plaintiffs would have suffered loss and dam-
age and be indebted to the defendants had they undertaken 
and performed the alleged work as set forth in the Notice. 
6. That the defendants proposed to build for the United 
States Government at Yonkers, New York, a post office ac-
cording to certain terms, conditions, plans and specifications ; 
that under the contract with the said United States Govern-
ment t4e defendants were required to build said post offi~e · 
within a limited time and to suffer a large -penalty per day 
in the event it was not completed by the time specified; that 
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under the conditions then, since' and now existing in regard 
to the building of said post office it would have been impos-
sible for the defendants to have undertaken and completed 
the work or to have done any part thereof; that the plaintiffs 
were so notified and the defendants have done each and every-
thing possible and necessary to avoid any loss or damage 
that the plaintiff might have incurred had they undertaken 
the work in question; that the defendants notified the plain-
tiffs of their willingness to permit the plaintiffs to do the 
work in question which offer the plaintiffs declined; that the 
defendants have been, are now and will continue to have the 
work and labor done and the materials furnished 
page 5a ~ which the plaintiffs allege they had the right to do, 
at the lowest possible cost and will offer evidence 
and proof that the cost of the same exceeded and will exceed 
the amount set forth in said Notice which the plaintiffs claim 
they contracted to do the work for and that the defendE;lnts and 
not the plaintiff have suffered ·by reason of the plaintiffs not 
doing said 'vorl~ and furnishing said materials; that the plain-
tiffs have not expended any moneys nor incurred any loss or 
damages in the premises; that the conditions in the said City 
of Yonkers attending said work 'vould have prevented the 
plaintiff~ from performing the work and furnishing the ma-
terials, and said conditions were beyond the control and not 
to be overcome by either plaintiffs or defendants. 
7. That the defendant will offer such other defenses as are 
provable under the general issue. 
EDWARD D. AGOSTINI, ET ALS., Defendants. 
By BARRON & DARDEN, 
P. D. 
And at another day, to-wit: In the Circuit Court afore-
~aid on the 15th day of June, 1928 : 
This day came again as well the plaintiffs, by their attor-
ney, S.M. Brandt, as the defendants, by their attorney, James 
Barron, and thereupon came a Jury, to-wit: J. L. Gale, C. W. 
vVare, R. C. Guynn, J.D. Worsham, W. 8'. White, L. L. 
Guy and W. E. Pettit, who were sworn to well and 
page 6a ~ truly try the issue joined and having partly heard 
·the evidence at five o'clock P. M. were adjourned 
until }.lfonday morning, June 18th, 1928, at ten o'clock A. M. 
for the further consideration of this case. 
------------ -----
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And at another day, to-wit:_ In the ~Circuit Court afore-
said on the 18th day of June, 1928: 
This day came again the parties, by their attorneys, and 
thereupon pursuant to adjour~ent came again the .jury, to-
'vit: J. L. Gale, C. W. Ware, R. :c. Guynn, J.- D. W or-
sham, W. S. W11ite, L. L. Guy and W. E. Pettit, who having 
fully heard the evidence and argument of counsel, retired 
to their chamber to consider of their verdict, and after some 
time returned their verdict in the following words and figures, 
~'We, the jury, find for the plaintiff in the sum of ($3,500.00) 
three thousand five hundred dollars''. And thereupon the 
said defendants, by their attorney, moved the Court to set 
aside the verdict of the jury and grant them a new trial on 
the following grounds, to-wit: That the verdict is contrary 
to the law and the evidence, that the court in admitting and 
excluding certain testimony, that the court erred in grant-
ing and in refusing certain instructions and the verdict is 
excessive, the further hearing of which said motion is con-
tinued. ~ 
And at another day, to-wit: In the Circuit Court aforesaid 
Qn the 16th day of July, 1928: 
This day came again the parties by their· attorneys, and 
the motion for a new trial heretofore made having 
page 7 a ~ been fully heard and rna turely considered by the 
Court is overruled, to which action of the court in 
overruling said motion for a new trial, the said defendants, 
by their attorney, duly excepted. And thereupon the said 
defendants, by their attorney, further moved the Court in 
arrest of its judgment on the grounds that the same is con-
trary to the law, and the evidence, which motion in arrest of 
judgment having been fully heard and maturely considered 
by the court is overruled, to which action of the court in over-
ruling said motion in arrest of judgment, the said defendants, 
by their attorney, duly excepted. Whereupon it is consid-
ered by the court that the said plaintiffs recover against the 
said defendants the sum of thirty-five hundred dollars 
($3,500.00) by the jury in its verdict ascertained, with legal 
interest thereon from the 18th day of June, 1928, till paid, 
together with their costs about their suit in this their behalf 
expended, to all of which the said defendants, by their attor-
ney, duly excepted. 
And thereupon the said defendants having signified their 
intention of applying to the Supreme Court of Appeals of 
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Virginia for a writ of error and supersedeas to the judgment 
herein, it is ordered that execution upon said judgment be 
suspended for a period of sixty days from the end of this 
term of the court upon the said defendants or someone for 
them entering into and acknowledging ~ proper suspending 
bond before the clerk of this court in the penalty of four 
thousand dollars ($4,000.00), conditioned according to la,v, 
with surety to be approved by said clerk. 
page Sa ~ And now at this day, to-wit: In the Circuit 
·Court aforesaid, in vacation, on the 18th day of 
August, 1928, the day and year first herein above written, the 
following order was entered by the Clerk: . · 
Bills of exceptions Nos. 1, 2, 3, 4, 5, 6, 7 and 8 taken to rul-
ings of the court during the trial of the above case, duly 
signed by the Judge of the Court of Law and Chancery of 
the .City of Norfolk, sitting in the place. and stead and at the 
request of the judge of this court, were this day filed together 
with all of the exhibit~ therein introduced. 
The following are the Bills of Exceptions above referred 
to, and made a part of the record in this case : 
CERTIFLCATE O·F EXCE:PTION NO. 1. 
The following evidence on ·behalf of the ·plaintiffs and de-
fendants respectively as hereinafter denoted, is all the evi-
dence that was introduced at the trial of this ca·se. 
page 2 ~ Mr. Brandt moved the Court to exclude the wit-
n~sses which was accordfngly done. 
MR. ANDREW BENJAMIN CONSOLVO, 
one of the plaintiffs, being sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Brandt: 
Q. Please state your full name Y 
A. Andrew Benjamin 'Gonsolvo. 
Q. And your age Y 
A. Forty-two years. 
Q. Your residence 7 . 
A. 229 West 30th Street, Norfolk, Virginia. 
Q. What is your occupation? 
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A. Cut stone contractor. 
Q. You are a member of the firm of Consolvo and Over-
myer? 
A. Yes. 
Q. How long have you been in business in Norfolk, Mr. 
Consolvot · 
A. Seventeen years. 
Q. Do you know Mr. Edwin L. Agostini 7 
A. Yes~· . 
Q. You have brought suit here for breach of coptract 
against Agostini Brothers based on a contract entered "into 
·by you and Agostini Brothers through Edwin L. Agostini? 
A. Just a moment please· let me get this straight. They 
are all called Eddie. 
page 3 ~ Q. One is named Edmund, one Edwin and one 
Edward-which one did you deal with 7 
A. Edwin-that's the gentleman there. · 
Q. I hand you a letter dated March 15th, 1927, which we 
now offer in evidence if Your Honor please, which· I will 
read to the jury. 
(Letter marked Plaintiff's exhibit ''A'' is here read to the 
jury by Mr. Brandt.) 
Q. This letter,.marked Exhibit'' A'' seems to deal with two 
separate matters; will you explain to the jury the difference 
in the two matters it deals with 1 
A. Mr.. Agostini asked us to figure the job both ways-one 
way furnished and the other set. The reason was he had an 
opportunity, lie thought, to buy the stone at a much less cost 
in Indiana and we would do only the construction; conse-
quently we figured it both ways. Those two figures would 
make the total and he accepted the lower one of $25,000.00. 
Q. What. did that include? 
A. The pointing, setting and cleaning of the stone. 
Q. Not the furnishing of the stone 7 
A. No .. 
Q. I hand you letter which I here offer in evidence which 
is marked Exhibit ''B" whieh purports to be· a contract be-
tween your firm and Agostini Broth~rs-did you sign that 
contract? 
A. Yes. 
Q. Was it signed by Mr. Agostini in your pres-
page 4 } ence Y 
A. Yes. 
Q. In your office? 
A. Yes. 
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(Mr. Brandt here reads and files ·Plaintiffs' Exhibit "B".) 
Q. We offer that in evidence. Now-after you signed that 
writing do you know of your own knowledge whether or not 
the contract for the Yonkers, New York, Post Office was in 
point of fact awarded to Agostini Brothers? · 
A. I know it was awarded either before or after that time. 
(By 1tfr. Brandt: We admit the contract waS'· awarded. 
Their bid was accepted by the Government on March 31st, 
but there were conditions to be complied with before the con-
tract was executed. 
By 1\fr. Brandt: You say the bid was accepted on March 
31st~ Have we agreed then that the bid was accepted on 
the 31st day o£ 1\farch, 1927, and that thereafter a contract 
was enterea into between the Government and Agostini 
Brothers for the performance of the work referred to in this 
letter? 
By 1tfr. Barron: Yes.) 
Q. When that bid was accepted, as· evidenced by Exhibit 
"B", did you make preparations for the work and if so, what 
preparations did you make? 
(By l\{r. Barron: If Your If on or please, I would like 
withont excepting· formally as to the admissibility 
page 5 ~ or relevancy of any testimony to reserve the right 
to move to strike out any testimony which the Court 
will hold improper. . . . 
By Mr. Brandt: 1-Iis Honor will have to determine that. 
By 1\{r. Barron: I mean to save the point on a motion to 
strike out and the motion to strike out would take the place 
of an objection. 
By Mr. Brandt: Certainly-that ~s right. 
Q. Did you malw any preparation, and if so, what was the 
nature of the preparations 1 · 
A. Well-assembling or the equipment and holding the 
men; getting them ready; finishing up other jobs to get ready 
to start the work when they were ready. I kept after them, 
but could not get heads nor tails from them. I believe Mr. 
Edward Agostini 'vas up there and I found him in the office. 
He was pleasant and congenial, but said my price was too 
high. I said you have already given me the job, and he said 
]Jdwin would be down the following Saturday.· 
Q. Which one was it that you had the conversation with 1 
--- ---- -------- ---- --------~ 
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.A. It was the older brother. 
Q. That 'vas after you signed this paper? 
A. Yes. . 
Q. How long after? 
A. Tv{o or three weeks. 
27 
Q. You were seeing him for what purpose t 
A. To find out conditions up there. I said "When 
page 6 t can the people furnishing the stone give me some 
setting plans so I can study them and get my equip-
ment ready''. When we furnish the stone we furnish our 
own setting plans, but we wer enot furnishing it here. 
Q. What did he say to you f 
A. He said Edwin would be down in a few days. 
Q. Did you try to see Edwin' 
A. Yes. 
Q. When did you next hear from them 7 
A. The next time-you have the correspondence there that 
I had from them. I cannot say how those letters run. You 
have the letters from the beginning. 
Q. Is this tne next letter-the one of May 14th, 1927? 
A. Yes, I received a letter, but I do not know whether that 
is the first one after that conversation. 
Q. You recall the conversation, and then the letter was re-
-ceived? 
A. Yes. 
(~Ir. Brandt here introduced letter marked Plaintiffs • ex-
hibit "c ".) 
Q. When you received that letter what did you do! 
· A. I think I answered it. Did I not 1 Have you not my 
answer there? 
. Q. Did you see, or attempt to see, any of the Agostini 
Brothers before you wrote a reply' 
A. I don't think so. It does not seem like I did, but it is 
probable. The one who sits there might know. Most 
page 7 ~ of my correspondence went to Yonkers. 
Q. Did you make any effort to investigate the la-
bor conditions referred to in that letter? 
A. Yes. 
Q. And to that end what did you do? 
A. I sent my man to New York before that time and he told 
me-
(Objection by Mr. Barron.) 
J 
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Q. You cannot say what he told you-he will have to tes-
tify to what he told you. 
A. I sent him there and went to Washingtan myself with 
the representative of the Indiana Limestone Company to in-
vestigate conditions. 
Q. Who is the Indiana Limestone Company? 
A.· A concern in Indiana. 
Q. They are not the people who furnished the stone? 
A. I think the Hoagley-Kline people furnished it. 
Q. What was the pur·pose of your visit to Washington~ 
A. Mr. Agostini said· the union claimed we could not do 
the stone work without doing the brick work which I did not 
t~ink sounded natural, and they said-
( Objection by Mr. Barron to what they said. 
Objection sustained.) 
Q. You did investigate it, howeverf 
A. Yes. 
Q. What was the resultY 
A. That we could do the job. 
page 8 ~ Q. So your investigation developed that the claim 
made here was not exactly as made 7 
A. It was not exactly right. · They may be honest in their 
convictions, but the Agent in Washington told me-
(Objection by Mr. Barron. 
Objection sustained.) 
Q. You cannot say what the agent told you? 
A. The reason I mentioned Washington is because it is the 
Headquarters. 
Q. You are referring to the Union f 
(Objection by Mr. Barron: Whatever a Union man told 
him in Washington has nothing to do with a Post Office in 
Yonkers, New York.) ) 
A. All of our dealings came from Washington. 
Q: You wrote this letter of June 1 7_t~ Y 
(Mr. Brandt here introduced and read to the jury Plain-
tiffs' exhibit "D".) · 
A. Yes. 
Q. After investigating the labor condition you wrote that 
letter! · 
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A. Yes. 
Q. Were you then prepared to go ahead with the perform-
ance of your contract? 
A. Yes. 
Q. Did you have a reply to that letter! 
A. I expect you have it there. 
page 9 ~ Q. I have a letter dated June 23, which evidently 
had some memorandums or addresses on it which 
were scratched .off. Did you receive that letter? 
A. Yes. Is this in answer to this one Y 
Q. Yes. This is exhibit "E". 
(Mr. Brandt introduces and reads to the jury plaintiffs' 
exhibit ''E".) 
Q. Dfd you write this letter in reply Y 
(Mr. Brandt here introduces plai:J?-tiffs' exhibit "F".) 
A. Yes. 
Q. And after the receipt of that letter in which they offered 
it to you if you would do the masonry work in addition, what 
did you do Y Did you go to see any of the Agostinis Y 
A. There was none here you could see. 
Q. Have you ever done any .brick masonry¥ 
A .. No. 
Q. Do you know anything about it 7 
A. No. 
Q. Have you ever been on a job of brick masonry¥ 
A. One time-the Phillip's Pumping S'tation for the City 
at Lamberts Point. I think that was in 1920. 
Q. Was there a large quantity of brick work Y 
A. No-very little-mostly stone. 
(Mr. Brandt here reads to the jury Plaintiffs' Exhibit 
"F".) 
page 10} Q. Did you get any answer to that letter? 
A. Yes-I think in a couple of days. I sent that 
registered and asked for a return receipt. 
Q. Did you receive this letter marked exhibit "G" from 
the Agostini Brothers in reply to the one I just readY 
A. Was this the 17th Y 
Q. Yes. 
A. I did. 
Q. This seems to have been written by Edmund Agostini. 
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. (Mr. Brandt here read to the jury plaintiffs' exhibit "G".) 
Q. Did you make any reply to that' 
A. I don't remember whether I did or not7 
Q. Did you consult them about the matter after that? 
A. I considered it closed and consulted you. · 
Q. Were you ever told before you bid on the stone work 
that you would have to bid on brick work? 
A. No. 
Q. Did you contemplate bidding on the brick work Y 
A. No-we never do brick work. 
Q. When you consulted me, after the receipt of that letter, 
you directed me to take action did you not Y 
A. Yes. 
Q. And this suit was filed? 
A. Yes. 
page 11 ~ Q. It seems to have been sent to the Clerk's of-
fice on the 29th of August, 1927? 
A. Yes. 
Q. After the suit was brought on the 29th of August these 
gentlemen seem to have been served, or some of them at least, 
did you receive this telegram from Agostini Brothers' 
(~Ir. Brandt introducs Plaintiffs' Exhibit "H".) 
A. Yes. 
(Mr. Brandt here reads telegram marked Plaintiff's Ex-
hibit "H".) 
Q. So the day the papers 'vere served you received that 
telegram?· 
A. Yes. 
Q. Did you reply to itT 
A. Yes. 
(By a Juror: Q. What hour 'vas that? 
By Mr. Brandt: It seems to have been sent at eleven 
o'clock in the morning; Rf? soon as the suit was brought.) 
(Mr. Brandt here introduces and reads telegram marked 
Plaintiffs' exhibit "I".) 
~ Why did you send a reply of that kind? 
A. Because it would have been impossible for us, after re·-
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ceiving his letter and dispersing our men and send-
page 12 ~ ing our equipment away to be there the next day. 
Q. You received the telegram one day to be there 
the next day 1 - · 
A. Yes-and it would have been an impossibility. 
Q. That called for you to start the work the next day did 
it not? . 
A. Yes. 
Q. Are you certain that happened after the suit was brought 
and the papers were served 1 
A. Yes. 
(By Mr. Brandt: The records show the papers were 
served on the 26th.) 
Q. Did you receive this letter, filed as Exhibit "J" in con-
£rmation of that telegram 1 
A. Yes-that's a confirma:tion. 
(Mr. Brandt here reads letter marked Plaintiffs' exhibit 
"~J".) 
Q. Now, Mr. Consolvo, did you by any contract, agreement, 
conversation, or in any other mode, after you signed that 
original agreement of March 28th, have any understanding 
with either of these gentlemen that your contract was made 
with reference to any conditions imposed by any labor unions? 
A. None whatever. 
Q. Did you know anything about it? 
A. No-the first I heard of it was when I received their 
letter. 
page 13 } -Q. Now, Mr. Consolvo, will you please tell Hi~ 
Honor and the Jury, just exactly the basis upon 
which vour contract was made with reference to the cost to 
you, and the profit you would have made, naming the items: 
Just exactly how you 'vould have handled ~t had you ·been al-
lowed? 
A. I will have to refer to the estimate sheet. 
(.Statement is used to refresh witness' memory.) 
A. Does that mean the original prices? I chose the one 
price according to the contract. " 
Q .. They asked for hvo estimates, but the one accepted-! 
want you to detail that. 
A. The reason I asked that question is that it would sim-
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plify matters. The way we made up the estimate and the 
cube I was figuring on was from the Indiana Limestone Com-· 
pany, and it was 14,390. Now Mr. Agostini, after I sub-
mitted my estimate, asked ine to re--figure it because the cube 
he was getting from the Hoagley-Kline people was a different. 
cube. It was 15,000-610 feet less than I .had. There is a 
telegram from the Hoagley-1\Jine people. We then figured 
like this : Estimated cost of Yonkers Post Office Building 
for Agostini Brtohers, Norfolk, Virginia. In the beginning 
is the hauling-we considered that first-15,000 cubic feet 
@ .15c amounts to $2,250.00; mortar, .07 c per cubic foot 
amounts to $1,050.00; setting, .67 c per cubic foot for 15-,000 
cubic feet amounts to $10,050.00; · cleaning and 
page 14 } pointing .10c-$1,500.00; anchors special $100.00; 
. freight on equipment-$400.00; transportation ·of 
men-$425.00; equipment $2,775.00; that makes $18,550.00; 
35% of that for overhead is 6,492.00; add that to the $18,-
550.00 and it makes $25,042.50. We cut off the $42.50 and 
submitted a price of $25,000.00 flat. 
Q. Based on the price of $25,000.00 what would your profit 
have been after the payment of costs of the operation-
everything-all possible expenses 7 
A. I think it is $5,565.00. 
Q. It would be $5,565.001 
A. I think that is correct. 
Q. T-hen your net profit was $5,565.00 f 
A. Yes. 
Q. Mr. Consolvo, is that a liberal or a very conservative 
mode of figuring it Y 
A. A very liberal one. 
Q. Towards them? 
A. Yes. 
Q. Trying to get all the profit or making it as small as 
you can? 
A. No-I expected to get more out of it-we we~e figuring 
on every contingency. My profit should have been around 
$7,000.00 and I only figure $5,655.00. Allowing for all 
bonus. 
page 15 } Q .. In other words, you are not trying to punish 
these people Y 
A. No. They accepted it without question. 
Q. How ·did you figure the amount. or quantity· of stone set 
-by the cube? • 
A. Yes. 
Q. On what ·basis did you :figure the number of feet 7 
A. From my original estimate of 14,390, but when Agostini 
Edward D. Agostini, et ai., v. A. B. Consolvo, et al. 33 
told me the Hoagley-IGine people were furnishing the stone 
I asked them for the cube for stone purposes and they wired 
15,000 so I based it on 15,000. 
Q. So you got the amount of stone from the people furnish-
ing it before you made your figures 1 
A. Yes-while they say 15,000 it may have been 14,780, 
but they took the even figures ; if less than 500 tl1ey would 
have said 14,500. 
Q. How did you figure the amount of stone that you con-
tracted to set-that is, the number of cubic feet? 
A.. From my take-off and thei;r take-off and used 15,000 
footage~ 
Q. What do you mean by their take-offY 
A. What the Hoagley-Kline people in Bloomington, Indi-
ana, wired me. 
Q. ']~hey ft~rnished the stone 1 - -
A. Yes. If you will pardon me just a second-
page 16 ~ it is not a question of how many cubic feet I fig-
ured on. It would not ha,ve mattered if ten thou-
sand or twenty thousand. My contract was to set the stone. 
We wanted some basis to work on. 
Q. The amount of stone furnished would be determinative 
of th~ matter? 
A. Yes. 
(Here statement used by witness was filed.) 
Q. Who did you send to Yonkers to look over this work and 
give you information with respect to the general conditions 
as to labor unions, claims and things like that Y 
A. rrom (T. A.) McCarthy. . 
Q. -Do you know him well? 
A. Yes, he has been working for me for 16 or 17 years. 
Q. Is he- reliable' 
A. Yes. 
Q. Does he understand this business T 
A. He has had charge of some of my jobs. One of them was 
the Wilson County Court House. 
Q. What large jobs were performed by him in this neigh-
borhood? 
A. The City ~Iarket; Ohef Sbolem Temple; Christ Church; 
~~~a . 
Q. You are the only specialist in this line in Norfolk are 
you not? 
. A. Yes.· 
page 17 ~ Q. Will you tell the juzy in cQnnection with the 
preparations for this job exactly what you did 7 
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A. The only preparation was that I assembled the equip-
ment and kep.t the men going so as to have the proper ones to 
send there. 
Q. What character of equipment is required¥ 
A. A truck-five-ton truck for hauling stone; derricks, 
hoisting engine, ropes, block and tackle. It takes a couple 
of car loads of it to send to a job of that size. 
Q. What expense did you go to in respect to this contract? 
A. The expense of accumulating it, getting it in from North 
'Carolina, and other places, and keeping it repaired and fixed' 
up. 
Q. What did that amount toY 
A. That's hard to say. 
Q. Have you any item as to ·what you spent in regard to 
this particular job ? 
(Objection by Mr. Barron.) 
A. The expense was considerable in holding the men, in 
keeping them off jobs where they were needed. The expense 
of sending men up there. 
Q. How much did that cost? 
A. $256.00 exactly. Q. Did you have other expense? 
A. Yes. 
Q. What were they? 
page 18 ~ A. Getting equipment together; I cannot tell 
you all of them. 
Q. Have you any memorandum of them? 
A. No-it would be impossible to say what it would cost. 
For instance, to get it all up there. We did not anticipate 
trouble. If we had we would have kept it. My greatest loss 
w·as keeping the stuff from other jobs because we had this 
one. It just tied my whole equipment up. 
By Mr. Barron: If Your Honor please, I object to that. 
Under the decision in the case of Arnerica.n Oil Company 
against Lovelace, just recently from this court I don't be-
lieve he can give evidence as to any estimated cost to be paid 
to other men on their other jobs. 
~y the Court: I think that is true. 
By }.{r. Barron: Without waiving my right to object to 
any and all of the testimony introduced both as to the evi-
dence and exhibits-! now cross-examine this witness with 
that understanding. 
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page 19 ~ DROSS EXA~1INATION. 
By Mr. Barron: 
Q. I understood you to say, Mr. Consolvo, that after you 
received the letter of May 14th you did not see any of the 
Agostini firm with reference to this job though you called 
at the office once or twice' 
A. May 14th? 
Q. After you received the letter from Agostini Brothers 
telling you of the labor conditions? 
A. I don't think I did see any of them. 
Q. I also understood you to say that your investigation as 
to labor conditions ,vas made in vVashington, D. ·0. Y 
A. Not all of them because I sent my man to Yonkers to 
nnd out about conditions. 
· Q. All of the investigations made by you in person as to 
labor conditions were made in Washington, D. C., were they 
not? 
A. Yes, sir-Washington is the Headquarters of the Union. 
Q. That may or may not be correct. Any further investi-
gation of conditions at Yonkers was made by T. A. McCarthy 
an employee of yours? 
.A. Yes. 
Q. Do you remember 'vhen Mr. ~icCarthy went to New 
York to make this investigation? 
A. I do not. Not the date. 
Q. Was it sometime in August? 
page 20 ~ A. It was after the receipt of that letter. 
Q. You know it was after the receipt of the let-
ter? 
A. I did not send him to get information from the unions 
until I received a letter from Agostini on May 14th. 
Q. So any cost a.nd expense incurred in sending ~fr. Mc-
Carthy to Yonkers, New York, to investigate conditions there 
was incurred by you after ~{ay 14th-after you received the 
letter of lVIay 14th? 
A. If May "14th was the first letter I receiveq it was. 
Q. All expense incurred in sending Mr. McCarthy, and 
the investigation he made in Yonkers was after May 14th, 
1927Y 
A. I think that is correct. 
Q. You know it is correct Y 
A. We have a letter there from lVIr. M~C:arthy-I don't 
remember the date. 
. Q. Refreshing your memory no'v by letter from Mr. Mc-
Carthy dated !iay 18th, 1927, you can now state positively 
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that he was not sent until after you got the letter from Mr • 
.Agostini dated May 14th Y 
.A. Yes. 
Q. Now, in order to get the record clear, .I notice that in 
the notice or motion which is the suit you brought in this 
ca·se it states ''Being damages sustained by us by reason 
of your breach of contract as follows: That on the 28th day 
of March, 1927, you did enter into a contract with the under-
signed, whe.reby the undersigned were to do all of 
page 21 ~ the hauling of limestone and the setting, cleaning, 
pointing and finishing complete all the lime and 
granite stone work upon a certain building to be erected by 
you, consisting of a Post Office at Yonkers, New York, in con-
sideration of which you were to pay us the sum of $25,000.00'', 
you refer there to the letter. That is, in your notice of mo-
tion whieh I have just read to you, you are referring to the 
letter of Agostini Brothers to you, dated M'arch 28th, 1927, 
made exhibit ''B" in this case¥ 
A. Yes. 
- Q. That's correct .is it notY 
A. Yes, that's the contract. . . 
Q. You also, in the notice of motion, allege as follows: 
''And although we 'vere ready, willing and able to perform 
the work agreed upon to be done by us and offered to do so, 
and so notified you, you did, on or about the 14th day of 
May, 1927, breach your said contract and refusea to permit 
us to perform the work as hereinbefore mentioned.'' By 
that statement in your notice of motion did you refer to Ex-
hibit '' C '' in which you were notified by Agostini Brothers of 
conditions? 
A. What do you want to know? 
Q. Is that the letter you refer to as a breach of the con-
tract by Agostini Brothers? 
A. Is that the beginning of their breach 1 
Q. That's the question I am asking you Y 
A. Yes-on or about the 14th_ day of May, 1927. 
page 22 ~ Q. So as I understand you Exhibit "'0", the 
letter from Agostini Brothers to you under date 
of May 14th, stating that it would be impossible for you to 
do the work .in their opinion, constituted the breach of the 
contract W·hich you refer to in your notice of motion! 
A. Yes. 
Q. Your answer is "yes". 
_A. Yes. 
Q. Now, you knew, of course, that Agotsini Brothers were 
in negotiations with, and hoped to get the contract from the 
: 
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Government for building this Post Office when you entered 
into negotiations with them, did you not 1 
A. Yes. 
Q. You knew, of course, that a contract between Agostini 
Brothers and yourself for any work on the Yonkers Post 
Office was contingent upon their getting the contract from 
the Government? · 
A. Yes. 
Q. Do you kno'v when A-gostini Brothers actually executed 
the contract with. the Government? . 
A. I cannot give you the date; it was in the Norfolk pa-
pers, and I also found out from the office, but I don't kno,v. 
Q. Do you know when Agostini Brothers actually executed 
the contract with the Government and when they gave the 
bond required by the Government? · 
A. No. . 
page 23 ~ Q. Do you know when they were notified by the 
Government that they could proceed w;:th the· 
wo~? · 
A. N o-I didn't have any of that information at all, I was 
not interested in it. 
Q. Did you incur any expense at that time that you c01:ild 
tell us specifically you know you incurred T 
A. You mean before they got the contract? 
Q. Before they got the contract with the Government 7 
A. No-none other than expressage on plans for estimat-
ing. · 
Q. ·Can you tell us of any loss or expense you incurred after 
they were awarded the contract and noti:fi~d to do the work-
between that time and the time you received the letter of 
l\1:ay 14th T 
A. Yes-it cost me, I imagine, an actual expense of three 
or four thousand dollars. 
Q. I don't want imagination? 
A. It is impossible for me to say just exactly how long I 
kept the men and equipment off other jobs. 
Q. How would-you expect a jury to award you Agostini's 
money, on their oath, when you say that expenses were in-
curred, and say that you do not know yourself 'vhat expenses 
were incurred from March 28th until you were notified on 
1\Iay 14th~ You don't know of any particular expense or the 
date it was incurred T -
A. It is almost impossible to tell. I am asking them for 
what is due me on the contract. 
page 24 ~ Q. ·Can you tell us of any expense you incurred 
between the 9th of May and the 15th of May? 
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A. No. I cal). tell you if that was the time McCarthy went 
to New York; his expense of going and coming. 
Q. But McCarthy did not go to New York, according to the 
letter you received from him of ~lay 18th, until after you 
received the letter of !fay 14th 1 
A. You said the 14th. 
Q. If Agostini Brothers in Yonkers, New York, wrote you 
on May 14th, you _could not have received it until May 15th, 
could you? 
A. No. 
Q. Then there must not have been any actual expense be-
tween the 9th and 15th of ~:lay? You say there were other 
items of expense you were put to. vV ere these men you spoke 
of at work on other jobs of yours while waiting? 
A. Not all the time-they were just piddling around. 
Q. Did you actually buy any equipment and ship it to 
New York? 
A. No-I already had it. 
Q. So you put McCarthy's expense in the purchase of 
equipmentf 
A. No. Q. Now, ·in your statement which you used for refreshing 
your memory you said for instance, that you estimated there 
'vould ·be 15,000 cubic feet of stone hauled at .15c 
page 25 ~ a foot, amounting to $2,250.00. That is a mere es-
timate of what it would cost you to haul it? 
A. That's as near as we could get to it. 
· Q. The same is true with regard to the estimate of the 
mortar at .07 c, amounting to $1,050.00, and of the setting 
you figured at .67c amounting to $10,050.00 and the cleaning 
and pointing after the job of $1,500.00. Under the contract 
with the Government-you saw that I suppose? 
A. Yes. 
Q. That provides the pointing and setting shall not be done 
until after the building is completed V 
A. The pointing and cleaning could not have been done 
until after the setting is done. 
Q. Until the building is done? 
A. No. 
Q. Is it not true that in some contracts the cleaning and 
pointing is done after the building is suhstantially other-
wise completed so you don't have to re-clean and re-point? 
A. 'Jlhat depends on conditions. Sometimes the building is 
completed when the pointing· and cleaning is done. 
Q. The outside woi1rf 
.A.. It is completed. 
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Q. You would have to do that according to plans and speci-
:fications and the Government's requirement of ~Ir. Agostini, 
would you not 1 
A. ·Yes. 
page 26 r Ql. And your contract or any agreement you 
made with Agostini Brothers is, of course, con-
tingent upon, and you were bound by the terms and condi-
tions of the contarct when awarded by the Government to 
_1\..-gostini Brothers ? 
A. Yes, according to the plans and specifications and the 
contract. 
Q. And the contract? 
A. Yes-our contract is for setting of Indiana Limestone 
ac.cording to plans and specifications. 
Q. I noticed one thing in your statement here of what you · 
·estimate the cost would be, you did not include compensation 
insurance based on the pay roll. You realize that under the 
laws of the State of New York you would have to carry it in 
New York don't youY 
A. We carry it in Virginia; when out of Virginia the Vir-
ginia compensation takes care of them. 
Q. vVhat I mean is, you are aware you have to carry com-
pensation insurance under the laws of Ne'v York-you knew 
that to be a fact? 
A. I have that in the overhead. 
Q. Did you include compensation insurance as an over-
headY 
A. Yes. 
Q. And you figure the overhead at how much Y 
A. 5%. 
Q. To sho'v you how accurate your estimate is M·r. Con-
solvo, you say you figure 5% overhead would cover 
page 27 } idemnity in~urance. Five per cent., overhead on 
$25,000.00 would be $1,250.00 would it not? 
A. It is $18,000.00 or $19,000.00. 
Q. \Ven,· if .five per cent., on $18,550.00, the compensation 
insurance would be something over $900.00. You have said you 
figured compensation insurance as a part of your overhead 
and that you figured your overhead at 5%, if the pay roll and 
the cost of the job are estimated at $18,500.00 and 5% of that 
c.harged to overhead you must figure your overhead at about 
$900.00? 
A. I explained to you that the overhead of 5·% was for 
traveling expenses and things we could not figure. If you will 
take these items there and figure them up the item of setting 
the stone; I took their average and all of the different items 
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and divided them into so much a cubic foot which I think ran 
.67 c on this· job. 
Q. If you fi.gure 5% of $18,500.00 included compensation 
insurance you are bound to be wrong. If I introduce the · 
policies and show them to you and show you that at. the New 
York rate of pay the amount paid by Agostini Brothers was 
·$1,466.23 you are bound to be wrong, are you not Y 
A. My job was to finish the job no matter what it cost. 
Q. That is a question for the Court and the jury~ 
A. They were low and no one questio·ned them. 
Q. You are giving us here an estimate of what the work 
would cost you in Yonkers, New York. Have you 
page 28 ~ ever done any any work there t 
A. No. 
Q. It is a mere estimate then? 
A. Yes: 
Q. You· said the setting would cost $10,050.00. If I intro-
duce the pay roll slips of the foremen on the job; the original 
receipts signed by the men who worked on this stone setting 
job and it shows the pay roll of the setters alone-the stone 
masons-was $7 ,395.00, and the pay roll for laborers in con-
nection With the stone setting was $10,228.89 you are bound 
to admit your estimate of $8,000.00 was wrong? 
A. I do not see how I can answer the question other than 
when I figure for the men all of that is put in one lump sum 
and the amount per cubic foot is .67 c. 
Q. Do ·you work union labor? 
A. Yes-entirely. . 
Q. Now, did you intend to do this work with union laborY 
A. I could not do ·it with anyone else. 
Q. So you employed union labor exclusively and you in-
tended to do this job by union labor and by union rules? 
A. Yes. · . 
Q. Did you intend to take union labor from Norfolk to 
Yonkers, or did you expect to employ union labor at Yonkers f 
A. That all depended on which I preferred. 
Q. You, as an employer of union labor know if you had 
taken union labor from the local union in Norfolk 
page 29 ~ and taken them to Yonkers, they would have had 
to have a card from their local union here trans-
ferring them to the union there, and they would there become 
members of the local union during the jobf 
A. I don't think so. 
Q. What makes you doubtful? 
A. They would have been in the union, but not transferred. 
Q. They would have been in the union at Yonkers? 
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A. Yes, ;r don't think there would have been a transfer. 
Q. A member of a particular union-like the hod carriers 
union-when he goes to Yonkers, or any other place, is bound 
by the rules of the union at the point he is at work, is he 
not? 
A. Yes. 
Q. That covers the hours of labor does it not Y 
A. Yes. . 
Q. At the point where the work is being done? 
A. If you meap. the eight hours labor-yes. 
Q. It covers the wages and overtime, too, doesn't it? 
A. Yes. We have some we pay the board for and some we 
do not. When we send them away we pay it for them. Their 
actual labor is a set scale. 
Q. A set scale in this case at Yonkers 
A~ It may be $12.00, but we may have paid them $14.00. 
Q. You would be bound to pay the minimum wage to that 
class where the work 'vas done Y 
page 30 ~ A. Yes. If their rate was $12.00 we would have 
to pay $12.00. If we wanted to pay $20.00 've could. 
Q. You can pay as much more as you want toY 
.A. Yes. 
Q. lJnder the agreement that you have set forth here be-
tween yourself and Agostini Brothers you were to haul the 
limestone from the cars to the building? 
A. Yes. . 
Q. That limestone is taken out of the cars by a craft of 
union men known as hod carriers Y 
A. Hod carriers never handle stone. 
Q. You would not disp~te it if I would put on the foreman . 
of the Hod Carriers' Union and their Delegate, who says that 
under their rules at Y oilkers the hod carriers' union removed 
the stone from the cars to· the trucks in which it was to be 
transferred to the building.· 
A. No-the hod carriers' union has nothing to do with the 
stone: 
Q. I say that you would not contradict it if I introduced 
the by-laws of the union of Westchester County, embracing 
Yonkers, if this said: (1) The Hod Carriers' Union unload 
the cars and place it on the trucks, (2) the Teamsters' Union 
runs the truck to the building, and (3) the Hod Carriers' 
Union men then unload that stone from the truck and carry 
i.t to the building and put it in the derricks; ( 4) the stone 
masons or stone setters then set it in place. Is th~t your 
understanding Y 
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page 31 ~ A. Yes-except I did not know of the Hod Car-
riers' Union. I never heard of them handling 
stone. 
Q. ·so when you estimated, you did not know the union 
" ... as 100% strong·, and that these conditions existed in Y onk-
~rs? 
A. I think so. 
Q. You knew they did exist' 
A. Yes. 
Q. In doing that kind of 'vork it is true always that some 
RtO~le is broken, and you have to ma.ke allowance for and com-
pute that? 
A. Not unless we are doing the setting and break it. If 
broken on the car we have nothing to do with it. 
Q. So there are two questions. If stone is broken in transit, 
coming from the quarry to Yonkers, in this case you would 
1 ook to the railroad company or shippers? . 
A. I would look to Agostini Brothers. If I were furnish-
ing· the stone I 'vould look to the railroad company. 
Q. But after the car is delivered to Yonkers and the stone 
is moved to the building, in the course of the erection of 
the building· in the handling of it if stone is broken by the 
workmen or workman doing the job that would be one o.fthe 
exigencies of business that occurs anywhere 1 
A.. There is no· reason why it should. 
Q. There is always some breakage is there not Y 
A. No, we do not figure breakage iu stone. No reason for 
that at all. 
pag~ 32 ~ Q. You spoke about overhead. Have you ever 
done any work for the Government direct Y 
A. No. 
Q. You don't know what their allowances are then, do you? 
A. No. 
Q. Suppose you made a contract to do a certain piece of 
work for $25,000.00 and they wanted additions and better-
ments put on, what would you figure as your overhead oil that 
job. Would you put your salary, the salary of your book-
keeper and stenographer? 
A. About 15%. You see it 'vould average different on some 
jobs. Little jobs cost almost as much as the larger ones. 
Some run $100,000 and some $5,000. Your overhead on the 
$5,000 one would be more. 
Q. On this job of $25,000 you were to do, what do you think 
would be a fair overhead on that job? 
A. Anywhere from 7 to 10%. 
Q. Ten per cent., would not be excessive~ 
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A. Yes-about 8% which would include my traveling ex-
. penses. 
Q. If you included your expenses; that is, your time, your 
office expense, ~Ir. McCarthy's expense then 10% would not 
be an unreasonable amount Y 
A. Mr. }rfcCarthy's is figured in setting stone. 
Q. You did not include that as overhead? 
A. No. 
page 33 ~ Q. Would you consider the expense incurred in 
going up there around May 16th and 17th, ruH] 
making his report to you; would you make that an overhead 
charge, or work on the building Y 
A. Yes, that's overhead. 
RE-DIRE·GT EXA~IIN ATION. 
Bv Mr. Brandt: 
~Q. :1\Ir. Consalvo, you have an especially equipped truck 
for hauling the stone from the railroad cars to the job have 
you not? 
A. Yes. 
Q. And that has a hoist or derrick on it? 
A. Not on the truck I was sending there. We didn't need 
it. 
Q. Then you do have a windlass or apparatus to wind the 
-stone on the truck? 
A. Not on the one we .sent there. 
Q. Ho'v did you propose to handle the stone there 7 
A. We only had to roll it on. 
Q. How diq you propose to pick it up? 
A. By hand. 
Q. How big are the pieces 7 
A. They vary in size-some may be 50 pounds and some 
2,000 pounds. In that case we put rollers under them. The 
truck we have in Norfolk is constructed with a windlass on 
it. When you are taking it off a car you don't need it. 
Q. The truck you sent was so constructed it would be on a 
level with tlie car? 
page 34 ~ A. Yes. · 
Q. Who would handle the stone from the car to 
the truck? 
A. My stone laborers. · 
Q. Did you supply your own labor? 
A. Yes. 
Q. Did you make inquiry as to whether the handling of 
stone in that manner would be permissable Y . 
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A. As long as my men were union inen I did not think that 
was necessary. 
· Q. You went to Washington to look into the matter? 
A. That was for the figuring. 
Q. Based on your inquiry in Washington was there any-
thing- -
(Objection by Mr. Barron. 
(By Mr. Brandt: I withdraw the question.} 
Q. In making your estimate for the hauling and handling 
of" the stone of approximately $10,000.00, did you take into 
consideration the pay of the laborers who would remove the 
stone to the truck from the car and from the truck to the 
building! 
A. Yes. 
Q. Did you take that into consideration Y 
A. Yes. 
Q. Can you tell us by actual figures how much you figured 
for that labor as well as the 'vage paid to the stone set-
ters? 
A. That particular charge is $2,250.00, not including the 
truck which is $900.00. 
page 35 ~ Q. ·So you figured $3,100.00 for that operation 
in itself? 
A. ·Yes. 
Q. How much did you figure for wages or salaries to the 
stone setters Y 
A. I have figured it at $16.00 per day. 
Q. How much was the total of that on the job? 
A. $10,050.00. 
Q. And that was based on 15,000 cubic feet Y 
A. Yes. , 
Q. The cleaning and pointing-is that done by the setter 
or by the laborer? 
A. By the setter. 
Q. Does that involve aeything other than skilled labor on 
the part of a setter? 
A .. He has to be a skilled setter. 
Q; It does not require any material? 
A. No-possibly a barrel of cement and sand would handle 
the job. 
Q. And you figured that at $1,500.00. The extra labor for· 
the pointing a~d setting? 
A. Yes. 
Q. So then you figured the hauling and handling at 
Edward 1) . .Agostini, ct al., v . .A. B. Consolvo, et al. 45 
$3,100.00; the setting at $10,050.00, making $13,150.00, and 
$1,500.00 for cleaning, making $14,650.00 that you figured 
for the same operation that Mr. Barron has discussed here.· 
Is that correct? 
page 36 ~ .A. Yes. 
Q. You also figured an item of special anchors. 
Tell the jury 'vhat you mean ·by that? . 
.A. The specifications call for all anchors not shown. It 
is merely a guess on our part so I allowed $100.00. It may not 
cost $10.00. The steel men are supposed to furnish the an-
chors that run from the stone to the concrete work: 
Q. Now, you owned your own truck and you would have 
u~ed it would you not¥ 
A .. Yes. 
Q. Would that truck have been employed in the 4auling7 
.A. Yes. 
· Q. I notice you charge $2,250.00 for hauling? 
.A. That's for labor. 
Q. You owned your ·own equipment-everything that was 
necessary for this job? . 
A. Yes. 
Q. I notice you have charged $2,775.00 for equipment-what 
does that represent? 
A. The engines, hoisting ropes and blocks. 
Q. Why did you charge $2,775.00 for it" if you owned it 
vourself? 
· A. For the use of it. 
Q. That's depreciation Y 
(Objection by Mr. Barron.) 
page 37 ~ Q. What do you mean by use? 
A. We had to buy the equipment and it is only 
natural to suppoRe we charge back the depreciation. Then 
we have to keep it in repairs-that's all figured in it. . 
Q. S'o you figured off the use of the equipment which you 
already had on hand? 
A. Yes. 
Q. Did you have any other equipment to buy for the jobY 
A. Nothing. 
Q. You have an item of transportation of men-$425.00. 
What does that mean? 
A. Sending them from here ·and other jobs to that job. 
Q. You have freight on equipment $400.00-what about 
that? 
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A. That's for sending the equipment there-going and com-
ing. 
Q. I notice you have on the bottom of this memorandum 
you used to refresh your memory a memorandum which I 
'viii thank you to examine and explain to us what you mean 
by that. . 
. A. There are 15,000 cubic feet of stone at approximately 
500 feet to the car which would make 30 cars. Charging at 
the rate of $15.00 per day-60 days would make $900.00. 
Q. That is your own truck and you were charging that f 
A. Yes, for the use of the truck; oils and gas. 
Q. You were charging against your profits that amount? 
A. Yes. 
Q. Hoisting engine 75 days @ $10.00 per day-$750.00. 
What does that mean? 
A. That is what I rented it for and I charged 
page 38 ~ myself with that and that was part of the item of 
cost to come out of my profit. 
Q. Did you deduct that from your profit? 
A. No. 
Q. You figured that as a part of the cost of the job·? 
A. Yes-anything saved would have been an additional 
profit. 
Q. But you did not figure it additional profit? 
A. No. 
Q. :Miscellaneous equipment-ropes, bloeks and derricks, 
$15.00 per day for 75 days is $1,125.00. So you charged your-
self.for that' 
A. Yes. 
Q. N o,v, ~fr. Consolvo, if after the completion of this job 
all of the items, the truck and the hoist and the blocks and 
tackle, and all that equipment, would have been in proper 
condition and use, without any repair, would those items then 
have represented items of cost to you? 
. A. No, but they would not have been. 
Q .. So on the basis there could have been no profit, you 
take that into consideration a.nd charged yourself with thatf 
A. Yes. 
Q. You charged all that as a part of your costs? 
A. Yes. 
Q. And, of course, that is a matter of credit to these gen-
tlemen here in your claim for profits? 
page 39 ~ A. Yes. 
Q. I will ask you whether or not this is a set of 
the plans and specifications from which you figured your cost 
from? 
A. Yes. 
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page 40} MR. GEORGE L. WADSWORTH, 
a witness for the plaintiffs, being sworn, testified 
.as follows: 
DIRECT EXAMINATION. 
By Mr. Brandt: 
Q. Please state your full name? 
A. George L. Wadsworth. 
Q. Your age? 
A. Thirty -six years. 
Q. Your residence Y 
A. Princess Anne County, Virginia. 
Q. Your occupation? 
A. Secretary,. Builders and Contractors Exchang6~ 
Q. How long have you been Secretary for them Y 
A. Off and on 5% years. A little over one year this time 
and about ten years ago for four years. 
Q. Have you ever had experience in the figuring of esti-
mates for stone construction work, including both the fur-
nishing and setting of stone, and the setting of stone alone 1 
A. I have. · 
Q. How many years' experience and what Y 
A. About eight years. 
Q. What buildings did you estimate the stone work on-
buildings of prominence in the City of Norfolk. 
(Objection by Mr. Barron: I don't think that the wit-
ness ·will be allowed to give testimony based on 
page 41 ~ what stone work, or any other work cost in the 
·City of Norfolk, concerning a Post Office at Yonk-
ers, New York, as to what it 'vould cost; that would depend 
upon local conditions in the City of Norfolk. I think the wit-
ness could be allowed to testify as to the conditions in Y 011ka 
€rs if he knew them. 
By the ·Court: I think his testimony is of other places.) 
By Mr. Brandt: · 
Q. Have you made an estimate of the cost of stone work on 
the Post Office in Yonkers, N e'v York, for which Agostini 
Brothers are the general contractors, based upon the plans 
.and specifications furnished by the Supervising Architect of 
the Post Office Department Y 
A. I have. I have been all over the plans. I priced it ac-
cording to what I believe I would be willing to take the work 
for if I were in the business today. . 
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. (Objection by Mr. Barron: I object to his testifying to 
what he thinks he would be willing to take the work for to-
day. If he can tell us that he knows what the hauling from 
the cars to the building would cost; what the wages are that 
are paid to the men working in all the various departments of 
this particular job, then I think his opinion based on that 
would be good. But to say he has taken the plans 
page 42 ~ and specifications and based his opinion on that 
and not on what he would pay in Yonkers-I don't 
think that opinion would be admissable in evidence. 
By the Court: I think he should be asked if his estimate 
was based on those items.) 
By Mr. Brandt: 
Q. Have you figured the cost of the setting of the limestone 
on the Yonkers Post Office, fhe contract for which was 
awarded to Agostini Brothers, with reference to the cost of 
labor at Yonkers, or the people that you would employ to 
perform that labor, with reference to the handling of the 
stone, the cost of handling it, the cost of the equipment, the 
moving and the handling of same, and of the cost of all the 
material and men that would be involved in the cost of the 
perfo.rtnance of the contract for setting the limestone at the 
Yonkers Post Office? · 
A. I have . 
. By Mr. Barron: I object to that. Do you know the wage 
scale at Yonkers during this period when the stone work had 
to be done that would have to be paid to. th~ stone mason 1 
A. I am basing my estimate on the present time. 
(Mr. Barron objects to this.) 
A. I do know the average scale at the present time is t:he 
same as then. 
page 43 ~ Q. Do you know what the basis of pay was 
then7 
. A. $1. 75. I might say we carry a complete list of the cost 
of labor throug·hout the United States. 
Q. Do you know the labor rules and the different classes 
of work at Yonkers today? 
A. I think I do. 
Q. The estimate you gave is based upon what you believe 
to be the conditions there¥ 
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A. If I were taking the job I would base it on the price I 
made up. _ 
DIRECT EXAMINATION CONTINUED. 
By Mr. Brandt: 
Q. And you have the information obtained through proper 
.channels showing the price of labor at Yonkers? 
A. Yes. 
Q. Di.d you base it on the price at Yonkers then and now? 
A. I was figuring on carrying the men to the job and hand-
ling with our men and our own trucks and equipment. We 
never depend on local labor for those things. 
By J\IIr. Barron: 
Q. Are you figuring now on regular commercial work or 
Government contract T 
A. Government contract. 
Q. And are you figuring on every item of cost what you 
know obtained at Y onker.s 7 
page 44 } A. Yes. 
Q. What cost· do you mean? The cost of your 
~ estimate of what in your opinion the work should cost, unless 
:'lt is based on absolute facts and figures as to what it would 
--- cost at Yonkers is no good. Where do you get that informa-
tiooY · 
A. From past experience on what a man will do. 
Q. Is it not a fact, as Mr. Oonsolvo has said, that if you 
took union labor from Norfolk and took them to Yonkers 
you would have. to pay the Yonker's union wage? 
A. Yes. 
Q. Do you know what it was during the time this work was 
teq uired to be done ~1 
A. Not exactly that time. I estimated it at $1.75 for a set-
ter. 
Q. What about the Hod Carriers. The people who unload 
from the cars to the trucks, and from the trucks to the build-
ing? 
By Mr. Brandt: We did not employ Hod Carriers because 
we had our labor to do that work. 
By. Mr. Barron: The Hod Carriers are in the union just 
like the Masons are in the union and they admit they would 
have to pay the same scale of wage to all labor 
page 45 ~ union men on that job, fixed by the prices in Y onk-
ers. That is admitted by Mr. Consolvo. 
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By Mr. Brandt: Except we deny ·,ve would employ Hod 
·Carriers. 
By ~Ir. Barron: Then I object to this if it subsequently 
develops that the Hod Carriers were the people referred to 
by the International Labor Union, for his answer, of course, 
·would not be responsive. · 
By lVIr. Brandt: We did not contract with reference to 
what the labor conditions were. You broke the contract be-
cause yon stated we could not comply with labor conditions 
without affordi!_lg us an opportunity to conform. So we did 
not contract with reference to the employment of Hod ·Car-
riers to do stone masons' work. There is nothing about that 
in the proposal and nothing in the acceptance. I do not think 
that an element in this case. 
By the Court: 1\-fr. Consolvo said had he gone there he 
would have used union labor. N o,v, if the cost of union labor 
is more expensive at that point than it is here then there 
'vould not have been as much profit in the contract 
page 46 ~ as he figured. So let the question be asked with 
reference to the price of labor at Yonkers. 
By Mr. Barron: If he says he didn't estimate with refer-
ence to the union labor at Yonkers and if it does not enter into 
this contract with reference to labor unions at Yonkers then, 
of course, this man's testimony is immaterial. Conditions 
at Yonkers, that is the wages prescribed by the Yonkers' 
Labor Unions is a part of the contract and lVIr. Consolvo says 
that 'vas what he would have had to have done. 
By Mr. Brandt: Yes, and he has figured it on the basis of 
labor conditions at Yonkers. 
By the Court: Let's get ahead. 
By Mr. Brandt: 
Q. Mr. Wadsworth, please tell the jury 'vhether or not you 
have figured this stone setting job based on the plans and 
specifications as furnished by the supervising architect, and 
will you examine those plans and specifications and say 
whether or not they are the plans? 
A. Yes, they are the plans. 
(By Mr. Barron: The same objection applies to all this 
testimony.) 
page 47 ~ Q. Have you any connection with the firm of 
Consolvo and Overmyer? 
A. None whatever. 
---·--- ---
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Q. Are you related by blood or affinity to these gentle-
men? 
A. No. 
Q. Are you friendly towards the Agostinis t 
A. Yes. 
Q. How long have you known them¥ 
A. Twelve or fifteen years. 
Q. You are just as friendly to one as to the other Y 
A. Yes. 
Q. Based on your figures what would it cost for setting the 
stone as set forth there¥ You were furnished, I believe, this 
cstima te as a guide to figure-its known as Exhibie '' B' '. 
You have examined that contract, and base what you say on 
that contract. 
A. Now I figured it up 14,745 cubic feet; we divided it in· 
the following manner: the hauling would cost .15c a foot 
which would be $2,211.25; the setting would cost .65c a foot 
~aking $9,584.25; the mortar 5c a foot $737.45; cleaning and 
pointing at 10e a foot $1,474.50; the equipment at 25c 
$3,796.25; making a total of $17,804.00 for cQsts. That's the 
actual ·cost. 
Q .. Is there any overhead in your cos~s? 
A. I have figured that in the equipment. 
~.r--page 48 r Q. Ho,v about employer's Liability Insurance! 
~-r- A. That is always included in the estimate. That 
is carried year in and year out. 
Q. What do you make the total1 
A. $17,804.00. . . 
Q.. Are there any items now that you have not taken into 
considera.tion? \Vill you look at this estimate and see if 
there are any items there you have not taken into considera-
tion in your own estimate. 
A. He has figured it in a different manner. He has figured 
freight on equipment; I have carried that in equipment. He 
figured transportation of men-I carried that in setting price. 
He figured anchors. I have not because when stone is fur-
nished the setting contractor he is supposed to f'~rnish them 7 
A. The anchors are how much? 
A. One hundred dollars. 
Q. That would add $100.00 to your figures if you ,had to 
furnish them 1 
A. Yes. 
Q. Are the anchors properly figured in the job? 
A. They should be figured by the other contractor. Some-
times by the iron men. 
Q. Has the man setting the stone anything to do with that7 
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A. ;Nothing at all. 
page 49 ~ Q. Now tell the jury the character_ of some of 
the public buildings you have made estimates of 
for stone work of this kind~ 
A. The Post Office at Thomasville, N.C., a few years back, 
and for estimating on the court house at Wilson, N.C., which 
is quite an expensive job, and for the Norfolk City Market. 
·Q. Was the work for ·the City Market done on your esti-
mate? 
A. Yes. The Park Place ~Iethodist Church was on my es-
timate, the Ghent Methodist Church and any numbers of 
buildings down through North Carolina. 
Q. Public buildings 7 
A. Both public and private. 
Q. Among which you mentioned one Post Officef. 
A. Yes-at Thomasville, N. C. 
(By Mr. Barron: Reserving my exceptions I will proceed 
to cross examine.) 
CROSS' EXAMINATION. 
By Mr. Barron: 
Q. You referred to quite a number of buildings. Yon re-
ferred, for instance, to the Ghent Methodist .Church. When 
they finished it, it cost 25% more than you estimated it, did 
it not? 
A. No. 
Q. Are yon sure f 
A. Not the stone part. 
Q. How about the City Market-didn't that run 25% or 
30% more. than your estimate? 
page 50~ A. No. · 
Q. When the contract was finally let the esti-
mating did not do much good did it? 
A. Why? 
Q. I understood they were more than the estimate? 
A. Our estimate was to Baker & Brinkley. 
Q. Your estimate of the building is only the stone setting T 
A. Yes-the general estimate of the job is not figured by 
ns-just the stone work. 
Q. Did you make this estimate to Consolvo and Overmyer 
a.t the time they were bidding on the work Y 
A. No. 
Q. Were you with thein then¥ 
·A. No. 
•J 
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Q. Did you ever work for them Y 
A. Yes. 
Q. When? 
A. In 1926. 
Q. Did you estimate .on this job for them af the time they 
put in their bid? 
A. No. 
Q. Did you go over these plans and specifications care-
fully? 
A. I think I did. 
Q. What did you say with reference to the anchors Y 
A. The anchors are usually furnished by the iron men. 
Q.. WherH are they placed 1 
page 51 ~ A. They are placed by the setter. That is a 
part of the setting job. 
Q. The anchors are counted as stone work on this jobY 
A. Yes. 
Q. Do you remember in the specifications what size they 
were? 
A At the tinie I studied them. 
Q. It was based on this estimate? 
A. Yes. 
Q. Do you know what they paid for teamsters hauling per 
ton from the railroad station to the job? 
A. I do not. 
Q. Do ·you know hwo far it had to be hauled~ 
A. No-the distance you haul is no consideration. 
Q. Do you know what the men there had to be paid who 
did the unloading from the cars to the trucks Y 
A. I figured on my own men. 
Q. At the prices here 1 
A. That we paid men. 
Q. You figured the unlo~ding of the cars to the trucks at 
the prices here Y 
A. At the prices we paid the men here. 
Q. You figured the prices of hauling at the price you paid 
hereY 
A. Yes and different points. 
Q. And you figured labor prices here and at Yonkers Y · 
A. Yes. 
page 52 ~ Q. You figured stone masons at the prices paid 
at" Norfolk7 
A. Which is greater than the prices paid there for the rea-
son that the men are on straight time. 
Q. How about overtime 1 
A. They did not work overtime. 
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Q. And you figure that would not be but $17,804.00? 
A. I could do it for that. 
Q. And do the work called for on the Consolvo & Overmyer 
jobf 
A. Yes. 
Q. What would you say if I produced for you the original 
payroll slips showing the names of the men and the wages 
paid who worked as stone setters, as teamsters, as hod car-
riers who unloaded the stone, and they showed that 1vir . 
. A.gostini in doing this work actually paid them $26,490.10 to 
do work you estimated you could do for $17,804.00. Which 
"rould you say 'vas the best-your estimate of what you think 
it would cost based on conditions here and elsewhere, or what 
it actually did cost at Yonkers to do the work 1 
A. I will ask you if the work 'vas done by Agostini Broth-
ers, or a practical contractor? 
Q. While not customary for me to answer you I will say 
that we have the foreman of the stone setters and hod car-
riers union, the receipt bill from the teamsters who hauled 
this stone and we have the receipted payrolls of the men 
who did the work and it shows that it actually cost in dollars 
and cents $26,490.10 t<> do that 'vork. l\1:r. Con-
page 53 ~ solvo said he thought it would cost him in equip-
ment $2,775.00~ 
A. I figured it at $3,796.00. 
Q. To show you what your estimate is 'vorth it cost $794.00; 
so you would have stuck 1vir. Consolvo over $2,000.00 on 
that? 
A. No, I would have handled the work myself. 
Q. Then you would have stuck yourselff 
A. I would have used different equipment. 
Q. Let's see how you 'vork that out-I have a total here and 
'vill ask you so that the jury can understand the difference 
in estimates. You estimate it would cost, and you were charg-
ing yourself with over $3,000.00 for equipment, while l\ir: 
Agostini has not actually charged 1vir. ·Consolvo on this job 
for equipment, but $794.09. So we are giving you over 
$2,200.00¥ 
A. N o-I would have used different equipment from wl1at 
he used. 
Q. Then on tha.t item l\1:r. Agostini is giving Mr. Consolvo 
every advantage because he did it $2,200.00 cheaper than you 
would have? 
A. He might have saved on equipment to the detriment of 
other things. 
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Q. Would you be surprised if I told you it was brand new 
equipment? 
A. It is the kind of equipment that counts. 
Q. They are a well known firm are they not Y 
page 54 ~ A. No-not in the stone business. 
Q. You don't think they are good contractors 7 
A. Yes-they a.re good. 
Q. What did you estimate it would cost for the stone ·set-
ters men who actually belonged to the stone setters union, 
and what did you figure that cost Y 
A. Sixty-five cents a cubic foot. 
Q. How much is that? 
A $8,484.24. · 
Q. Did that include the work of their assistants Y 
A. Yes-except the hauling. 
Q. There was actually paid to the stone setters $7,395.00 
and the labor in that connection $10,228.87. \¥hat do you 
think your estimate of $8,000.00 is ·worth when it cost $17,-
000.00f 
A. Does every contractor do work for the same amount T 
Q. No, but you figure the work could be done for less than 
one-half of what it actually costi 
A. Because I specialize in stone. I know exactly where to 
begin an.d where to go. 
Q. ·you specialize on stone, but you ~vould have had to pay 
the stone masons' wage fixed by the Union at Yonkers Y 
A. The wage I figured on was a straight time wage. 
Q. The question I am asking you is this : I am asking 
you when you fig·ured on what you, as a contractor who has 
done stone setting, when you commenced to figure 
page 55 ~ and compute. your taking the stone out of the cars 
as required under this contract, ~he hauling from 
the station to the ground, which is required under the con-
tract, the erection of the derricks and the placing of the stone 
around the building 'vhere it was necessary to put the stone 
in place, then the men who did the work, and the stone set-
ters, you figure that at the prices you paid labor at Yonkers, 
you could do it around $8,000.00? 
A. $9,000.00--that is· the actual ·setting. The cleaning and 
pointing has to be added. 
Q. Yon figure it at around $9,000.00 and something¥ What 
would you say of your estimate, wouldn't you be bound to 
admit you could be wrong, if I showed the actual cost to be 
$17,600.001 
A. I would sign the contract today. 
Q. You would be willing ot sign a contract to employ labor 
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at the prices prevailing at Yonkers in the face of the re-
ceipted payroll slips.showing it ~ost $17,500.00? . . 
A. Yes-because I feel that I could do it .cheaper than they 
could. 
Q. Why? 
A. Because I was experienced. I would not use the· equip-
ment he used. I would use two derricks. It does not even 
figure ropes and things. 
Q: Do you think you know more than Agostini Brothers 
about that' They have been in business since they 
page 56 ~ were twenty-one years oldY 
A. I do. 
Q. They have been in stone and brick work for twenty-
five years-you belieYe your skill is such that you could do 
work for one-half of ~hat they could at Yonkers? 
A. Yes, sir ,-exactly so. · 
Q. You just admitted you were going to pay three times 
as much on one item as he· was. He was cheaper than you 
on that? 
A. No-we were using different equipment. 
Q. Why do you think you kno'v more than the Agostinis 
and the other contractors at Yonkers and ·say that you can do 
better than they could! 
.A. From experience. 
Q. How long have you been in business.Y 
A. Eight years. 
Q.. Suppose I show you they have been in ousiness twenty-
five years? 
A. That would not matter. 
Q. Have you ever had a job as big as the Yonkers' job7 
A. For the stone work 7 
Q. No-the whole job? 
A. I figured the stone work. . 
Q. What did you estimate it 'vould cost you to haul? 
A. Fifteen cents a foot, or $2,211.55. . 
Q. Yon figured it would cost . $2,200.00? 
page 57 ~ A. Yes. We have our own trucks. 
Q. You don't think that Norfolk has any ad-
vantages over the great city of .Yonkers, New York, do you, 
in matters of this kind? . · 
·A. That equipment is shipped all over the country. 
Q. Yon figured the galvanized anchors would be $100.00. 
A. No. 
Q. Consolvo figured $100.00 Y 
A. I did not figure on anchors. 
Q. Did I not understand you to say the estimate of Con-
solvo on anchors was a. bout right? 
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A. N o-I have nothing to do with the anchors. . 
Q. What overhead would you figure if you are willing to 
take that job at $17,480.00-what did you figure for over-
headY 
A. The overhead I carry in each item. I carry that in each 
one of the items. · 
Q. Don't you have your own time and your office expense 
. and your rent an¢1. everything else that you charge under 
general overhead? -
A. Well, there would be overnead in there, but it would be 
classed under that item as the total cost. 
Q. You mean that when you g·o out and figure on a job' 
that after you figure what it would cost to do that work you 
do not carry overhead Y 
A.- I carry it in profit over what is carried in 
page 58 t here. 
Q. What is the usual overhead allowed by con-
tractors? Mr. Consolvo said it will run from 10 to 12%1 
A. That is the usual way. A general contractor never gets 
more than 10%-if you call that overhead-that's profit and 
everything else. 
Q. I am not a contractor, but overhead is a cost, profit 
something made after your expenses plus overhead-there 
is a distinction between overhead an"d the 10% profit you ex-
pect to make? 
A. I have not put profit on this. This is the cost. 
Q~ What is the average profit you contractors expect to 
make on a job 1 
A. That depends on the form of a job. 
Q. On a job of this kind 1 
A. It should be around 25%. 
Q. If you figured this job on a 25% profit it would not 
amount to, but $22,QOO.QO_:_so what is your estimate worth 
when they did it for $25,000.00. 
A. That is their bid-not mine. 
Q. Did I understand you to say you would be willing to 
bid $17,804.00' 
A. That it would cost that. 
Q. Then you have added 25% Y 
A. N o-I do not know what I would have added 
page 59 ~ -that varies. 
RE-DffiECT EXAMINATION. 
By Mr. Brandt: · 
Q. The figures you gave us of $17,800.00 is the actual cost 
of the labor and material if any, furnished, and :what is re-
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quisite to be done for setting the stone in accordance with the 
contract? 
A. Yes. 
Q. Therefore, the difference between your figures and the 
contract price would be the profit less additional items of ex-
pense? 
A. Yes. 
Q. You have not figured profit, but cost 1 
A. Actual cost. 
Q. Vv ould you mind taking one of those items, any one of 
them, for instance your labor cost of $9,825.85 for the stoue 
setter-would you mind showing us ho'v you figured that¥ 
A. I would figure that based on four· men setting around 
50 cubic feet of stone a day. 
Q. If you figured on four men setting 50 cubic feet of stone 
per day. do you mean each one of them~ 
A. Y es-200 feet in all. 
Q. If they employed four men and they did not set, but one 
hundred feet per day it would cost just twice as much Y 
A. Yes-that's the way-the way the 'vork is 
page 60 ~ perfo_rmed. · 
Q. And they could easily have labor costs of 
twice as much as you figured if ther were poor workmen Y 
A. Three times in some cases. 
Q. Do you know the difference-or tl1e 'vorkings of a steam 
hoist as compared to a hand derrick in the handling of stone 1 
A. One you have to wind. The steam hoist takes it and 
raises it up itself. 
Q. Do~s that save labor and speed the work up Y 
A. Yes-the same difference as in walking or riding. 
Q. It's the time it saves~ 
A. Yes. • 
Q. If these gentlemen in the performance of their work 
used a hand hoist would that account for extra cost t 
A. Yes-it would be bound to. 
Q. Ho'v much difference in a hand hoist and a steam hoist Y 
A. Considerable-the exact amount I could not say. I 
'vould have to figure it on an entirely different basis. 
Q. If you figured what a hand hoist and steam hoist could 
do, how 'vould you figure the capacity of four men? 
A. I would have to cut that 'veil down. 
Q. What do you mean-how much percentage' 
A. Easily half in two. 
Q. In other words it would take twice as long with a hand 
hoist as with a steam hoist? 
A. Yes. 
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page 61 ~ By the Court: 
· Q. What do you. figure stone setters 7 
.A.. $75.00 a week. 
Q. How many days to the week 7 
..A.. 5lf2 days. 
By ~Ir. Brandt: 
Q. That is about $14.00 per day7 
A. Yes. 
Q. And the men you take with you, you pay their board 
besides? 
A. Yes-these men in the stone business are kept on year 
in and year out. They are limited and you cannot get but a. 
few of them. The others:-they pick them up out of the street 
and then they are through with them and use them no more. 
By the Court: 
Q. What do you figure the other labor 7 
A. 75c to 80c an hour. 
By Mr. Brandt: 
Q. That means about five or six dollars per day'? 
A. Yes. 
By the Court: 
Q. Did you estimate the number of men? 
A. I should say I would have four stone masons. It would . 
vary. Between the period of hauling none, but the Fore-
man, but in setting you could handle on a job of 
page 62 r that kind, four masons and two laborer~ for each 
mason. 
Bv Mr. Brandt: 
·Q. Eight laborers and four masons? 
A. Yes. 
Q. You say four masons with eight laborers could set 200 
~ubic feet per day-is that the maximum or minimum? 
A. That's an average. 
Bv the Court : 
., Q. How long did you figure the job would take? 
A. About 70 to 75 working days. · 
RE-CROSS EXAMINATION. 
By ~fr. Barron: 
Q. J\IIr. Wadsworth you are making an estimate when you 
say you think the labor would cost . 75c to .80c. If you know 
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the cost of labor there why don't you say exactly what it 
would cost f · 
A. We use two classes of men-we have two prices. 
Q. It is conceded by Consolvo and Overmyer and yourself 
that you would have to pay the union scale of wages at Y onk-
ers. If you would pay your men the minimum scale in Y onk-
ers as you admit and if you lmow what it is-why do you have 
to say .75c to .SOc? 
A .. 75c to .SOc-you will find there is a variation in lots 
of scales. · 
Q. Your estimates are based on the price you would pay 
· these men-for instance, .75e to 80cY 
. page 6'3 } A. Yes. · 
· Q. Suppose I produced the time cards and the 
. men who employed them and it was $1.25· then your estimate 
would not be worth the paper it is written on would it V You 
are figuring the wage scale was .75c to .SOc. If I introduce 
the actual payroll slips and the men who paid them and they 
paid $1.12 for the very thing you estimate was .75c to .SOc 
you are wrong, are you not V 
A. Didn't you say he used Hod Carriers f 
Q. And you cannot use anything else Y You will admit your 
estimate of .75c to .SOc is wrong? And if we can prove seven 
or eight men were paid $1.12112 your estimate is not worth a 
hurrah is itY 
A. Yes-it is-because I was using skilled labor. 
Q. Did you know enough about labor conditions at Yonk-
ers. to know that the stone masons and the hod carriers or 
laborers, ·and the teamsters' union and every craft there-if 
you do not pay the scale to each craft required by the rules 
there, every man walks off the building; therefore, when you 
base your estimate on .75c to .SOc and it turns out you pay 
$1.12% as a minimum, your estimate is not worth anything · 
on the biggest item in the whole job? 
A. It should not be the biggest item. · 
Q. Let's see-S men a dat at .75c an· hour-how much is 
thatY 
A. Six dollars. 
page 64 } Q. ~hat is $6.00. 
A. Yes. 
Q. Then take them and figure them at $1.12% an hour-
that is $9.00-so you were 50% wrong on th~t item of 8 la-
borers. Eight laborers working eight hours a day for 75 
days you have under-estimated it 50% a day. 
A. 50%. 
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Q. You are 50% 'vrong. Instead of paying them $6.00 as 
you estimate if you paid them $9.00, you are wrong? 
A. I am talking about stone handlers and not Hod Car-
riers. · 
Q. You can call them what you want-that's all. 
By the Court: 
Q. What are your total items of labor 1 
A. That is included in the setting and hauling. 'l~he set-
ting is $9,584.25-the labor is in that. You cannot divide it. 
RE-DIRECT EXAMINATION. 
By Mr. Brandt: 
Q. How much did you say your setting was 7 
A. The setting is $9,584.25. 
Q. Does that include alllaborT 
A. Yes. 




page 65 ~ · Q. Cleaning and pointing? 
A. $1,474.50. 
Q. Equipment 7 
A. $3, 796.25. 
RE-CROSS. 
By Mr. Barron: 
Q. And that all includes overhead T 
A. Yes. 
RE-DIREOT. 
By Mr. Brandt: 
Q. Do you kno'v whether or not Messrs. Agostini used Hod 
-carriers and bricklayers for brick work and stone work Y 
A. No .. 
Q. And you don't know whether they are allowed under the 
rules to use them for different work T 
A. No. 
RE-CROSS. 
By Mr. Barron: 
Q. You admit you don't know conditions in Yonkers? 
A. It is not the condition in New York City. 
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Q. I am talking about Yonkers 1 
A. It is the same condition there. 
RE-DIRECT. 
By Mr. Brandt: 
Q. How do you know about conditions in New York City? 
A. Because of the records we have in the Ex-
page 66 ~ change. 
Q. You know Yonkers is a suburb of New York Y 
A. Yes. · · 
(Objection by Mr. Barron.) 
page 67 ~ THOMAS A. ~fcCARTHY, 
a witness for the plaintiffs, being sworn,_ testified 
as follows: 
DIRECT EXA1\IINATION. 
By Mr. Brandt: 
Q. Please state your full name? 
A. Thomas A. McCarthy. 
Q. Where do you live? 
A. At present in Philadelphia. 
Q. Did you ever live in Norfolk? 
A. Yes-practically raised here. 
Q. Were you employed by Consolvo and Overmyer in Nor-
folk? 
A. Yes. 
Q. Were you employed by Consolvo and Overmyer in con-
nection ·with a stone contract on a Post Office in New York, 
being constructed by Agostini Brothers? 
A. I was sent up there. 
Q. Please talk to these gentlemen and raise your voice .. 
When did you go and what for? 
A. To look over the location-to see how things were. 
Q. You were to be the foreman of the job? 
A. Yes. 
By Mr. Barron: 
Q. When was that? 
A. I don't know the date. 
By Mr. Brandt: 
Q. What month was itt 
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A. I don't know. 
page 68} Q. Would a letter you wrote ~fr. Consolvo be 
. helpful to you in fixing the date-did you write 
th1s letter? 
A. Yes. 
Q. What date is it? 
A. May 18, 1927. 
Q. Will you please speak up and tell the jury what you 
\vent there for and what you found and what you know based 
on your experience to your own knowledge about the claim 
as set forth in this letter "we have found the union here and 
they claim the stone work, just the setting, cannot be sub-let 
unless the sub-contractor will perform all the masonry work. 
So according to this rule unless you are interested to bid on 
the brick work we will have to do the work by the day". Did 
you look into that~ 
At this point the jury was excluded at ~Ir. Barron's request 
. to make the following motion: 
If it please Your Honor, this is the situation that now con-
fronts us. It is agreed between counsel for plaintiffs and 
myself that we can introduce and consider as a part of the 
reoord, the letter of ~Iarch 31st, 1927, addressed to Agostini 
Brothers by the Assistant Secretary of the Treasury De-
partment of the United States; also the record shows that on 
' this job the date that the bond required under the contract 
was to be given, was referred to the Solicitor for the Depart-
ment under the section of the surety bond, and 
page 69} it was examined on April 16th and approved by 
the Assistant Solicitor of the Treasury and certi-
fied on the 13th of May. That the contract itself is to b~ con-
sidered as part of the evidence and as part of the record and 
'vhile it states on its fac.e that it was entered into on the 31st 
day of March, 1927, it was actually executed by the defend-
ant at the same time the bond was executed on the 12th of 
April, 1927: The contract here could not be executed until 
the bond was given so they executed the bond on the 12th of 
April and simultaneously executed the contract: that on the 
9th of May Agostini Brothers were notified by the Executive 
Officer as follows: "Notice is hereby given you to proceed 
with your contract at Yonkers upon receipt of this notice,,, 
and on the same day. they wired "acknowleging receipt of 
yours of even date are starting· work at Yonkers Post Of-
fice". Now, the question before the Court and which Your 
Honor is called upon to pass upon and construe-
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By Mr. Brandt: You don't take the position that every 
condition in their contract is a condition of ours, do you? 
By Mr. Barron: It was testified to by Mr. Consolvo that 
he made his bid based on the contract made by Agostini 
Brothers and the plans and specifications and he 
page 70 ~.would be bound by the plans and specifications. 
By Mr. Brandt: We were bound by the plans 
and specifications, but not required to give bond to Agostini 
Brothers. · 
By Mr. Barron: After the bids were opened by the Gov-
ernment Agostini Brothers received a letter from the. Gov-
ernm·ent (introduced in evidence) the next day, stating they 
would have to enter into a formal contract with the Govern-
ment and to give bond for one-half of the cost of the buitding 
-about $233,000.00. The bond was executed and the con-
tract was executed as of April 12, but the contract was, of 
course, dated ·as of 1\iar. 31st. Now the contract provides 
(and Mr. Consolvo so testified) that Agostini Brothers could 
not have beg·un 'vork until they were authorized to start work 
by the Treasury Department of the United States and that · 
authorization was given them on May 9th. So far I believe 
we are agreed. Now here's the situation: The purported 
agreement between the plaintiffs and the defendants is evi-
denced mostly by letters-one of March 15th, addressed to 
Agostini Brothers by ·Consolvo and Overmyer, in which they 
state "We will also do all hauling, pointing and setting of 
same for the sum of $25,000". That was their offer. The 
· plaintiffs rely upon this as a contract and state 
page 71 ~ that on March 28th, the next day when Agostini 
Brothers wrote this to Consolvo and Overmyer, 
"We · hereby .accept your estimate dated March 15, 
1927, amounting to $25,000.00 to perform the following work 
upon the above named building'' and then ''As soon as the 
contract is awarded to us we will enter into a contract with 
you in a more detailed form for the construction of the work''. 
Now, I submit that both of these letters having been written 
they could at most only be construed as an agreement to con-
tract. Mr. Consolvo has. testified that any contract that he 
made with Agostini Brothers was contingent upon Agostini 
Brothers getting the contract from the Government,· and when 
these letters were written which are set forth in the notice 
of motion, they state in the notice of motion ''that on the 
28th day of March, 1927, you did enter into a contract with 
the undersigned, etc.'' Now, we contend that construing that 
fairly, as this Court must construe it, it having been made 
before the contract had ever been made between Agostini and 
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the Government, that it could be nothing in the world but an 
executory agreement or understanding to the effect that if 
certain contingencies happened, we, Agostini Brothers, will 
enter into a contract with you. Now the contract between 
Agostini Brothers and the Government was never executed 
until the 12th of April and they never gave the bond which 
was a condition of the contract until the 12th day of April. 
· They were never notified by the Government that 
page 72 ~ they could go to work until May 9th, and, there-
fore, Consolvo and Overmyer had never executed 
any contract for this work with Agostini Brothers. For in-
stance, in the contract- · 
By the Court:. What is your motion T 
By Mr. Barron: This is my motion: That since Consolvo 
and Overmyer have admitted and have introduced those two 
letters and have claimed in the notice of motion that this con-
tract was breached and also that they were ready, able and 
willing to do, etc., "'but that you did, on or about the 14th day 
of·May, 1927, breach the contract", now I say Consolvo and 
Overmyer had no right to incur $1.00's worth of cost or ex-
pense prior to the 9th day of May when Agostini Brothers 
were authorized by the Government to do the 'vork. Any-
thing in the way of costs and expense prior to that time falls 
within the case of Lovelace vs. American Oil'Company from 
this Court just decided by the Court of Appeals. In that 
case it was held point blank that any costs incurred by a con-
tractor before the formal contract had been entered into and 
the conditions performed, was done at the expense of the 
party doing the work and he could not look to the other party. 
By the Court: I happen to be sitting in this Court today 
for Judge Hanckel and I am not familiar with that case. 
By Mr. Ba~ron: Well, a man sued for the failure to estab-
lish an oil station in the case of American Oil Company against · 
. Robert A .. Lovelace, decided in May, 1926. I have 
page 73 ~ here a copy of the .record-
By the Court: I don't understand that these 
people are suing for any expense-they .are suing for the loss 
of the contract. 
By Mr. Barron: If we can agree on that; that they are 
suing us not for cost or expense incurred prior to the 9th 
of May it is alright, because we were not authorized by the 
Government to go forward until May 9t1i and they had no 
right to incur expense before the 9th. Then I understand 
]Hr. Consolvo says he incurred no expense between the 9th 
of ~Iay and the 16th-the date of the letter. If. my friend 
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admits they are not claiming costs or expense prior to the 
breach that's settled. · 
By Mr. Brandt: Yes, that's settled. 
By lvir. Barron: Then any. costs incurred, for instance, in 
sending ~icCarthy to New York, it is conceded then by coun-
sel for the plaintiffs that no damages will be asked against 
the defendaJits for any costs or monies paid out by them un-
der this contract before its breach or after its breach. 
By Mr. Brandt: We are only asking for loss of profits 
l1ad you permitted us to finish the work as you contracted to 
do. 
(It is agreed by counsel that the plaintiff is only seeking 
to recover profits he would have made had he been permitted 
to complete the contract involved in this case.) 
page 74 ~ Th~ jury returned and at 1\fr. ~arron's request 
were again excluded for him to make the follow· 
ing supplementary motion: 
If Your Honor please: Renewing the objection generally 
made at the beginning of this trial I want to move the Court, 
before this witness is further heard, to strike out all the tes-
timony that has been introduced <>n behalf of the plaintiffs for 
this reason: That the letters of Jviarch 15th and of March 
28th containing the offer by Consolvo and Overmyer to do 
the hauling, cleaning and pointing at $25,000 and the accept-
ance by Agostini Brothers of same as an estimate, contains a 
proviso that we will enter into a contract with you in a de-
tailed form. It is admitted by Consolvo that no other con-
tract was ever made. This was a mere offer and an accept-
ance of it as an estimate made before the contract was ever 
awarded to Agostini Brothers by the Government; therefore 
it is bound to have be~n a mere executory agreement at most 
to contract. It is admitted no further contract was ever made. 
You take, for instance, in a contract such as this letter here 
sets forth, why that contract would have had to embrace for 
instance, when the 'vork was to start, when it was to be com-
pleted; second, it would have had to embrace how much, if 
any, of the liquidated damages which Agostini Brothers un-
der the contract were required to pay the Government of 
$100.00, they would pay-no agreement was ever 
page 75 ~ reached on that point. It would also have provided 
as to the percentages __ paid and retained. It is ad-
mitted that that was not even discussed. It would have had 
to provide for a bond that would have been given by the plain-
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tiffs, the amount of that bond, and whether they could give 
the bonds and whether they intended to, and an offer to fulfill 
their part of the contract. It is not even contended here that 
the minds of the parties ever met on these questions. 
By the Court: Did they make an offer based on the Gov-
ernment contract? 
By Mr. Barron: The Government contract is with Agostini 
Brothers. But you will notice in the letter that is introduced 
in evidence from the Government to Agostini Brothers dated 
1\farch 31st that the Government says that it is contingent 
upon the execution of a formal contract between Agostini 
Brothers and the Government, and the giving of a bond and 
the approval of same by the Treasury Department. Was 
the letter of J\iarch 31st saying I accept your bid the 
only contract~ Because Agostini Brothers may not have got-
ten together on the bond, the amount of the liquidated dam-
ages, when the work \Vas to be completed, and there are half 
a dozen other conditions, and in that case there has been no 
contract by which Agostini Brothers could have sued the 
Government and the same reason applies with equal force 
here, because at the time these negotiations, evidenced by 
these letters which are the only contracts between the plain-
tiffs and defendants in this case, no contract has 
page 76 } been entered into by the Government and it was 
expressly provided that ''as soon as the contract 
is awarded to us we \vill enter into a contract with you". That 
contract to be entered into between Agostini Brothers and 
Consolvo and Overmyer was admitted. The minds of the 
parties never met on those other questions. 
By the Court: I do not agree with you. 
By ~Ir. Barron: I, therefore, make·my motion that the evi-
dence be excluded because no contract was made b.wteen the 
plaintiffs and defendants and there is no evidence before the 
Court to show that the plaintiffs claimed to perform their 
contract. 
By the Court : J\iotion overruled. 
1\ir. Ban·ou excepted. 
By agreement of counsel the letters from the Government 
. to Agostini Brothers as well as the contract between them 
'vere filed as Defendants' Exhibits "K'', "L", "1\f" and 
~'N". 
:l\1 r. 1\{cCa.rthy 's Direet Examination continued: 
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By Mr. Brandt: 
Q. Give us your name and .present occupation Y 
A. T. A. McCarthy-stone setter. · 
Q. Yon are also a stone cutter¥ 
A. Yes. 
. Q. How long have yon been engaged in that line 
page 77" ~ of work f . 
A. I finished my trade at 17 years of age. 
Q. Approximately 25 years in that line? 
A. Yes. 
Q. Were yon employed by Consolvo and Overmyer in 
March, 1927 Y 
A. March, 1927 f 
Q. That is ](larch a year agof 
A. Yes. 
(By Mr. Barron: It is understood the same objection and 
exception applies as noted in the others.) 
Q. Who were yon "rorking for when Consolvo and Over-
myer made the contract with Agostini Brothers Y 
A.· I do not remember. 
Q. Were you working for Consolvo and Overmyer at that 
time f. 
A. I think I was. 
Q. Were you in Yonkers, New York, sometime during the 
early part of last year! 
A. Yes. 
Q. What business were yon there on f 
A. For Consolvo and Overmyer. 
Q. What did you go ihere for Y 
A. To -look over the building and see how we could get 
stone there and how I could work several on the job. 
Q. Were yon sent there to ascertain the labor conditions ex-
isting 1 here Y 
A. Yes. 
. . Q. Tell the jury exactly what you did to ascer-
page 78 ~ tain what the labor conditions were and what you 
did find outY 
By Mr. Barron: Do I understand this was as evidenced by 
his letter sometime in May. It was in May after the contract 
was made-subsequent to May 14th, was it notY 
(It is agreed or admitted that this witness went .to New 
York after May 14th, 1927.) 
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A. The letter I wrote after being in New York. 
Q. Now what I want you to tell us-if you can-is what you 
found out in connection with your visit in Yonkers about 
labor conditions there 1 
A. In regard to the labor conditions Yonkers and New 
York and all that territory is strictly union help and I walked 
all over the place to see how to get some stone in, I talked 
to Mr. Agostini the second day-Mr. Edwin A. Agostini-
and told him who I was and he started to talking and I said 
Mr. Consolvo sent me there and he said he did not think Mr. 
Consolvo was going to do the job. 
· Q. Did you know anything about Mr. ·Consolvo not doing 
the job before that? 
A. No-he told me he had the contract. 
Q. What else did he say about Mr. Consolvo? 
A. Nothing else. 
Q. Well-what then Y 
A. Well, he wanted me to figure with him· and asked me if 
I would do the job for him. · 
page 79 ~ Q. What else occurred-did you say you would 
or would not "l 
A. I said I would think about it-then he wanted us to do 
it as a contractor. 
Q. Who do you mean by "us"? 
A. I brought my brother up and he 'vanted us to do it for 
$17,000.00. 
Q. When was that t 
.A. After I wrote J\{r. Consolvo about conditions. 
Q. What did you tell Mr. Agostini when he wanted you to 
do the job for $17,000.001 · 
A. I said· I would not think about it. 
Q. Did you find the condition up· there by which the stone 
setters could not work except they did the brick work Y 
A. No-the setters and the bric.k work was different alto .. 
gether. I had worked there previously-two years before 
and I worked on jobs in Yonkers and setters worked without 
doing the brick work. 
Q. Then .it was not a requirement f 
(Objection by J\tlr. Barron.) 
. Q. '¥hat was the condition existing in May, 1927, with 
reference to setting stone on buildings-if Y9U know of your 
· own knowledge f . 
A. The condition was alright setting stone, but the help-
you could not get it. He had unskilled help. 
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Q. I didn't ask what he had 1 Are you a member of the 
M~7 . 
A. Yes. 
page 80 ~ Q. Did you work as a union man in Yonkers, 
New York? 
A. Yes. 
Q. Did yo~ work for lVIr. Ag·ostini on this job? 
A. Yes. 
Q. How long did you work on this job? 
A. Eight or ten days. 
(~. How many stone setters were on the job Y 
A. Only myself and two stone masons. 
Q. What is the difference between a stone setter and a stone 
mason? 
A .. A setter sets. cut stone and a mason sets rubber work-
. in kind of rock-set it up together. By rubber work I mean 
they bring the stone and set it up and if it is ragged on the 
edge they rub it to get it right-that's a mason. 
Q. And a setter-what does he do7 
A. He sets cut stone~ 
Q. What kind of stone was used in this job? 
A. Limestone. 
Q. Is that heavy? 
A. Some is heavy and some are smaller. 
Q. Can you describe just what kind of job yon call it? 
A. It was rub finish. 
Q. Was it a solid stone job? 
A. A 4 and 6 inch job. 
Q. Explain the nature of the construction? 
. A". Cut stone is cut by a quarry. It is cut smooth and 
·rubbed afterwards and this other stone is nothing 
page· 81 ~ but rocks pickett up in big wagons and dumped in 
a hole and then broke up. 
Q. Yon said this was a finish job. 
A. A finish job is 4 by 6 and backed up with bricks, maybe 
a 10 and 12 inch wall. · 
Q. How thick was the thickest part of the stone work 7 
A. We had not got to that-I think the other was 8 by 4 
or 8 by 6. 
Q. What do you mean Y 
A. The stone course was 4 inches ; then a course tied in 
which was 8 inches. 
Q. When you say 8 inches do yon mean the length or the 
thickness? 
A. The thickness. 
Q. How far progressed was the job after you quit work! 
,/ 
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A. They were all ready to put in the piece of stone that 
projected out and forms where they start the main wall. 
Q: What is put over that! 
A. Stone work is put over that. 
Q. Did the same people who did stone setting do brick 
work-the same mechanics Y 
A. No. 
Q. How much was the rate of pay to you f 
A. $15.00 per day. 
Q. Were you getting more than the scale Y 
A. Yes-a dollar a day more than the scale. 
page 82} Q. What was the scale in Yonkers on this job7 
A. $14.00 a day. 
Q. You know that? 
A. Yes. 
Q. There were how many stone setters besides yourself? 
A. There were two masons. 
Q. Do they have the same rate of pay a setter does? 
A. Yes. 
Q. How many laborers were there on the job helping the 
stone setters T 
A. About two to each man. 
. Q. That would make 6 laborers f 
A. Yes. · · 
Q. Do you know what they received? 
A. Some $6.00 and some $7.00 and some $8.00. 
Q. What was the standard scale! 
A. I think the union scale is $8.00 a day. 
Q. That was for a stone setter's helper? 
. A. No-a stone setter's helper costs $11.00. 
Q. You did not have any stone setter's helpers! 
A. No-simply plain laborers. 
Q. Wbat kind of equipment was used on the job? 
A. When I started there was no equipment at all. 
Q. How did you handle the stone f 
A. I built a dog which is a straight board with two ropes 
on it tied at the top, and you pulled it up by hand. That's 
the way it was handled. 
pag·e 83 ~ Q. Who handled itt 
A. I did. He didn't have any equipment and 
we wanted to set it quick. 
. Q. Did you personally handle it or did the laborers Y 
A. They moved it around. 
Q. Yon pulled it up yourselft 
A. No-they did. 
Q. Who hauled the stoneY 
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A. Some supply company-! think it was the Yonkers Sup-
ply Company.. 
Q. Did they have a truck used for this purpose? · 
A. No-they just sent any truck they could._get. 
Q. Were the trucks properly equipped for hauling stone? 
A. No. 
Q. Who loaded it on and off the truck f 
A. Anyone we could get down there. 
Q. Did they ever buy any hoists at all 1 Were any used 
while you were there? 
A. No. 
Q. From your twenty-five years' experience would you say 
whether or not this job was handled in the proper way from 
the standpoint of stone setting1 . 
A. It was not done according to the way stone men handle 
it. 
Q. Based upon your knowledge- · 
By·the Court: Let me understand what you mean. Was 
. it done in a workmanlike manner or wa~. it donE! II 
page 84 ~ a way to make as much money as possible 7 
A. They used unskilled help and if they had 
used men who understood it I could have gotten it up quickly. 
. ) 
Q. If it had been gotten up quickly what effect would that 
have had? 
A. You could have set more stone. 
Q. If you set-less it takes longer in days and involves more 
cost! 
A. Yes. 
Q .. What is the difference between handling stone with a 
steam hoist and a hand hoist in the time 7 · 
A. I cannot say exactly, but there is a lot of difference. 
Q. About how much! 
A. With a steam hoist we could handle it in a little time, 
. but maybe twenty minutes by hand and a couple of minutes 
with steam. 
Q. If it takes a minute with the steam hoist and five by 
hand it takes five times as long· by hand to set it up? 
A. Yes. 
Q. Do you know 'vhat kind of equipment Mr. ·Consolvo had 
to do the work with 7 · 
A. Yes-there were a couple of derricks used in Wilson 
and a tractor that did the hoisting in Wilson, and blocks and 
ropes and plenty of them, and everything· needed to get the 
job through quick.· · 
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page 85 ~ Q. Pid Agostini Brothers have thes~ things? 
A. They didn't .have nothing. 
Q. Who superintended the setting of the stone 7 
·.- A. I was t_o superintend it. 
Q. Do you know of your own knowledge the rules ·of the 
Yonkers Union with reference to allowing the stone setting to 
he done by brick masons~ . 
A. ·They do that where they are unable to get setters. 
Q. What are the rules of the _union t· _ 
A. In New York masons cannot set cut stones. They are 
pot allowed to by the union, but Yonkers is· out of .theh~ dis-
trict and men who know the difference in the two men send 
setters to set the stone; they do not hire those other fellows. 
If a man wants to. put his money out for the other fellows 
he can.· · - - _ - - · 
Q. In Yonkers they do not live up to the rules as they do 
in New York? 
A. They can use their own rules in ea-ch local. 
Q. Is the brick mason paid the same rate of pay as a stone 
mason? 
A. Yes ... 
Q. How many stone masons at most could have been used in 
this job doing this work in the most efficient manner? 
A. About four. · 
Q. How many helpers Y 
· A. One man with a setter and one to get the 
page 86 ~ stuff up. . 
Q. That would be eight helpers in allY 
A. Yes. . , 
Q. You would have to have a man to run an engine would 
you not7 · · · · 
A. Yes. 
Q. That would be the ninth manY 
A. ·Yes. · 
Q. Then 'vould you have anyone else to handle the hauling? 
A.: Yes. _ 
Q. How many men for thatY 
A. We could use the same men the. way the cars were com-
ing in as the fellows were pleased to put it on the truck and_ 
take it off on the job. _ 
Q. And there would be a-man with engineer to help himt 
A. No-the engineers do not take it off. 
Q. So at the outside 9 laborers and the engineer! 
A. About ten laborers, the engineer and four setters. 
Q. That would be fifteen people for the whole job! 
A. That's the most. 
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Q. How many cubes of stone a day ought an average stone 
setter set? 
A. 35 or 40 cubic feet a day. On big stuff he would set 
n1ore. I have set as high as 500 feet. "'\Vhen he was on the 
c-orners (cornice) he could set more. 
Q. These two men working with you-were they average 
stone setters f 
page 87 } A. No-they knew nothing· about it. 
Q .. What were they? 
A. 1\fasons-stone masons. 
Q. This work, l believe it wa.s conc(lded, was to be done in 
75 days? 
_!:\. Romewhere around that. 
(/. Could four average stone sott~rs of ·averngo exrJericnce 
and R laborers in addition to the f·ngineer and thP c~dra lnhor 
on the hauling, making ten men i1i- all, have emnplcted tl1is 
work in seventy-five days·? 
A. I think so. 
Q. If delayed? 
A. rrhere was a delay-tt \'1'US fl wall burn('d job and yon 
have to wait for .the concrete and then go to anothur. It was 
thirty.three feet lligh. 
Q. How much delay was there? 
A. It would depend on ho'v long it took to put the concrete 
in there. 
Q. Now that delay-would that be due to the manner in 
'vhich the stone setter did his work? 
A. No-he could not put it up until they finished putting 
the ·wall up, then he put the concrete in. 
Q. While they did this what did you do? 
A. They would lay off and arrange the stone for the next 
Rtory. 
Q. 'Vhen you lay the setters off are they paid 
page 88 ~ for that? 
A. No. 
Q.. They are only paid for the time they actually work? 
A. Yes. 
Q. And not for the time they are waiting for the time to 
go back to work? 
A. That's right. 
Q. Is that true of the helpers 1 
A. Yes. 
Q. At the outside-based on your experience and your 
knowledge of this building, 'vhat is the greatest amount of 
time in· days that could have been consumed by four stone 
masons and the number of helpers you have indicated, and 
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the engineman running an engine, to have finished this work? 
A. It would be hard to say on account of rainy days. 
Q. I mean working days 7 
A. Not over four months at the longest. I mean working 
days. _ 
Q. If it was done in an efficient manner could it be done 
in 75 days? 
(Objection by l\tlr. Barron: He says that in his opinion it 
would have taken 4 n1onths of working days to have done that 
work and now Afr. Brandt is trying to get him to say it could 
be done in 75 days. 
By Mr. Brandt: I said what would be the longest number 
of working days it would take to do the work and he said not 
over four months.) 
page 89 ~ Q. Could four efficient stone setters with 8 help-
ers and the kind of equipment ·C'onsolvo and Over-
myer had have finished this job in 75 da.ys7 
(Objection by ~Ir. Barron as leading.) 
A. I think so. 
Q .. What is the difference then 1\IIr. Mc-Carthy in the length 
of time it would' take to do the work as Agostini Brothers 
'vere doing it and the length of time it would take to do the 
'vork as Consolvo would have done it, taking into account 
the equipment of each? 
A. All the difference in the world. 
Q. What do you mean by that? 
. A. I mean we would have the right equipment-all the 
ropes we needed and men who knew what to do with the ropes, 
men who kne'v how to set stone-you would have skilled help. 
Q. What would be the difference in the cost of labor pay? 
A. You would have to have one man with the setters you 
}Jay $11.00. 
Q. The way Agostini Brothers did it? 
A. I don't know-he had us all mixed up. He had some 
there and then he would send them away. Some of them 
could not talk English. You would t.alk to them and they 
'vould just stand and look at you. That would take up time. 
That's 'vhat consumed time. 
Q. Have you 'vorked on any other large buildings besides 
the Yonkers Post Office? 
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A. Yes-do yon mean in Y onke:rs? 
page 90 f Q. Anywhere f 
. A. I worked on the court house in Wilson. I did 
this market building. · 
Q. What is the size of this building? 
A. Three times the size of the Yonkers Post Office. I also 
worked on the Church at Yonkers. 
Q. What Church 1 
A. St Peter's Church. 
Q. Is that larger or smaller Y 
·· A .. Larger. The masons worked on their and we ~or ked 
on ours. 
(Objection by' ~Ir. Barron.) 
Q. What job are you on now1 
A. The Grand Central in New York. 
Q. What Grand Central f 
A. The Grand Central Station. 
Q. What kind of work are you doing on that'/ 
A. S'etting stone. 
Q. By whom are you employed? 
A. I cannot think of his name-Parsons-Charles Par-
sons. . 
Q. What is your position f · 
A. On that job I am working under the foreman. There 
is no boss. The man running it is there all the time. 
·Q. What are your wages now! 
A. $14.00 per day. 
Q. What did Mr. ~Consolvo agree to pay you for your wages 
on this jobf 
page 91 ~ A. $15.00 per day and expenses. 
Q. You would have had your board paid in addi-.. 
tion to your wages Y · 
. A. Yes. 
CROSS EXAJ\IIINATION. 
By Mr. Barron: 
Q. Mr. McCarthy you went up there about the 18th . of 
May and stayed several days and came· back to Norfolk, did 
yon nott 
A. No-before the 18th of May. 
Q. That is the date in your letter 7 
A. I wrote the latter after looking the ·grounds over. 
Q: It wa~ about that time? 
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A. Around that time. 
Q. You then went back in August? 
A. Sometime in August. 
Q. And that's the time you say you did ten days' work on 
the job? · 
A. Yes. 
Q. Who were you working for-Agostini Brothers, or 
Consolvo and Overmyer 1 
A. Agostini Brothers at the time I went back. 
Q. You are a Union man are you not Y 
A. Yes. 
Q. You were in good standing and when you went to Y onk-
ers you had to be governed ·by the labor union rules in force 
at Yonkers? 
page 92 ~ A. Oh! yes. . 
York¥ 
Q. And Yonkers is in W estchesfer County, New 
A. Yes. 
Q. And New York City is on Manhattan Island Y 
A. ·Yes. 
Q. Are you familiar with the By-Laws and Constitution 
of the Labor Unions in Westchester County? 
A. Each one is different. · 
Q. But you are familiar with them Y 
A. Yes. 
Q. You were bound by the Constitution and By-Laws of the 
Local Unions at Yonkers? 
A. We were supposed to work under them. 
Q. Did I understand you to tell the jury a little while ago 
that brick masons could do stone setting jobs and stone ma-
sons could do brick setters' jobs Y 
. A. Yes, according to the locals i£ he was a good man. 
Q. Did I understand you further to say that a sub-contra·c..: 
tor could have taken a job on the Yonkers Post Office to do 
the stone setting and another contractor could take the job on 
the Yonkers Post Office· to do the brick work Y 
A. Yes-according to what the fellow told me. 
Q. You are a member of the Interna~ional Union are you 
notY 
A. Yes. 
Q. I now hand you a book which I will introduce in ·evi-
dence marked Exhibit "R" on the back of which 
page 93 ~ is "Constitution and By-Laws of the Westchester 
County Executive Committe.e of the Bricklayers, 
:\{a sons and Plasterers International Union of America''. Do 
you recognize it Y 
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A. Yes-let's see when that is dated Y 
Q. I ask you to turn to page 12 of that book, or I will turn 
to it, and read you this, and ask you if you are not willing 
to change the testimony you have given, ''No member of the 
International Union shall be allowed to work on any job 
1vhere the mason contractor has not contracted for all the 
masonry work, such as, stone work, brick 1vork, plastering and 
furnishing materials and labor''¥ 
A. I have been working in Westchester County when two 
different people were doing the job. 
Q. I ask you this: If that Constitution and By-Laws is the 
one which binds you as a member of the Union? 
A. Yes it is-but they don't live up to them. 
Q. Didn't you tell the Court and this Jury in the very 
first statement you made that "I went to Yonkers and found 
it was 100% union" Y Now do you mean to tell this Court· 
and this Jury that a town .and City 100% union allows its 
Constitution and By-Laws to be violated in· this wa.yf 
.A. They don't carry those laws through. 
Q. Then it is not 100% is it 1 
A. It is claimed to be lhat. 
Q. As far ·as I know it was? 
.A. We were working as union men-you have them in Nor-
folk-Does lVIr. Consolve have to? 
page 94 ~ Q. I am not talking about Norfolk. Do you ·know 
Norfolk is not 100% union here Y 
A. As far as our trade is concerned it is. 
Q. About the other trade, why didn't you know of them 
here? 
A. I did not 'vork here but very little. 
Q. Are they not affiliated with the unions at Yonkers? 
A. Yes. · 
·Q. Have to be if they are 100% union? 
A. Yes-they only affiliate with brick masons. Tile set-
ters are all in one local. 
Q. Are they in the same union Y 
A. The same union. 
Q. ~Phe same local Y 
A. Yes, the same local, and same agents. 
Q. Are they in Yonkers? 
A. ~l'hey are all under the same head. 
Q. If that's true why does the Constitution provides tlutt 
, no sub-contractor shall do the brick work 'vhile another con-
tractor is doing the _stone setting? 
A. Each local makes its own law. 
Q. Don't you admit, and have you not told the Jury, that 
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if you went there to work you would have to be governed 
bv the rules of the local union' · 
.. A. Not in that respect-no, because I worked ther~ be-
fore. 
Q. Yet it is a 100% union town t 
A. It is supposed to be. 
page 95 } Q. You 'vere not actually working these ten days 
were you~ · 
A. I don't know how long. 
Q. rrhen after that though you left? 
A. Yes. 
Q. When you were working there they had just started the 
stone setting-you did the first of it? 
A. Yes. 
Q. At that time they did not have a steam hoist? 
A. They did not have anything .. 
·Q. Didn't have anythingY 
A. N o-I got these gentlemen to buy the rope. 
·Q. Look at that picture please~· 
A. ~Phat 's afterwards. 
Q. There are two steam hoists there, are there not Y 
A. Yes. 
Q. They are for hoisting stone? 
A. No-for brick. 
Q. Are there not two steam hoists in that photograph used 
for hoisting the brick and stone to that building~ 
A. No-only one. ·This one is by hand. 
Q. You were mistaken a little 'vhile ago when you said 
they did not use a steam hoist on the jobt 
A. I was not there-I left before that. 
Q. You left before they got there-before they got their 
pulleys and machinery and equipment to do the work! 
A. Yes-I left before then. 
page 96 } Q. Didn't you tell this jury that you were there 
and that Ag·ostini Brothers did not do this work 
in a workmanlike mam1er and that they had no equipment 
there and you now admit there was a steam winch there Y 
A. I said they did not have the equipment ther.e when I 
was there. 
Q. But you were not there but ten days? 
A. That's right. 
Q. Would not any contractor use a hand hoist for stone 
before his steam hoist got there? 
A. He is on the last story there. 
Q. Do you mean to say this was there just during the last 
story? · 
~-·-· 
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.A~ Yes-because he could not put it in the air. 
Q. Do you mean he just put it there for looks Y 
A •. He could not put it there unless this floor was in. 
Q. So you mean to say Agostini Brothers did this work 
in the most costly way they knew how Y . 
A. No-I said he had unskilled help on the job. 
Q. You started the stone setting, you employed the men 
did you notY ' _ 
. A. I started the work but did not employ the men. I had 
an argument with him and he did the hiring. He got the -men 
he wanted and would not let me. 
Q. If he hired the men-do you mean to convey the impres-
sion to the jury that Mr. Agostini who was doing 
page 97 ~ this work at this cost was trying to do it in the 
most expensive way he knew howt 
A. You could not tell him anything. . 
_ Q. Do you think a stone setter is the proper man to advise 
a contractor entering into a half-million dollars contract Y 
A. If he knows his business. . 
Q. Do you know more than Mr. Agostini Y 
·A. I do about stone work. 
Q. You know how to set stone t 
A. Yes. 
Q. ~id you know he had this job- at a cost of half a million 
dollars¥ 
A. I never heard him s.ay about .that. 
Q. Have you heard anyone say it Y · 
A. No. 
Q. Now, you tell the jury by inference, that Mr. Agostini 
who contracted with the United States Government to build 
this Post Office, that· if he had listened to you he could have 
done it very much cheaperY 
A. Yes. 
Q. You didn't have any interest in it except to draw your 
pay, did you Y 
A. Yes-Mr. A-gostini promises me if I finished the job for 
less than $17,000.00 he would give me :fifty-fifty. 
Q. You quit-and didn't you tell him it would cost nearer 
thirty thousand than seventeen thousand dollars 7 
page 98 ~ A. No. 
Q. Why did you quit? 
A. Because I didn't like conditions. . 
Q. Who did you consider you were employed byY 
A. Mr. Agostini. 
Q. If you were employed by him then you had abandoned 
Consalvo and Overmyer 7 
--~~---~-~-
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A. I told them about it. 
Q. Do you. think you we.,re treating them right if you went 
there and took their contract¥ . 
A. I thought if I could get some work out of it I would 
do so. 
Q. Is it not a fact when Consolvo and Overmyer sent you 
there after May 14th, to investigate the situation, you did go 
and found out under the local rules Consolvo and Overmyer 
could not do the job for the stone work alone, but would have 
to do the brick work, and you so reported to them? 
A. No-a man told me it didn't have to be done. 
Q. With the Constitution and By-Laws to govern you-you 
took somebody's 'vord? 
A. I took the word of the man in charge of the union. 
Q~- Did he tell you one contractor could do the stone set-
ting and another the brick work on the same building? 
A. It is done right along. ~Ir. Agostini had someone there 
he wanted to do the job? 
Q. Are you certain of that? 
A. I am not certain. 
Q. You want to be certain because there is a let-
page 99 ~ ter introduced by the Agostinis asking these people 
to take the stone work and brick work. 
A. I don't know about that. . 
Q. What is your opinion about it now: That Agostini 
wanted Consolvo and Overmyer to do the stone 'vork and 
the brick work Y 
.A. My opinion is that when Agostini .got there he thought 
he could do it cheaper than Consolvo and Overmyer and that 
is why he wanted to get out of the contract. 
Q. That's your opinion? 
A. Yes. . 
Q. Then explain why Agostini Brothers wrote them and 
asked them to take the contract? 
A. I don't know what they wrote them. 
Q. You have given the jury what you say is your opinion 
on itY 
A. Yes. 
Q. Here's a letter introduced in evidence by M·r. Consolv.o 
himself, Exhibit '' E' ', in which Agostini Brothers before you 
got there on June 23rd, wrote to Consolvo and Overmyer. 
You are a very hostile witness. 
Mr. Barron here reads as follows from letter referred to: 
"You know that we have this job under forfeit should it not 
be completed in time and in order to avoid any trouble with 
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the ·local union we have decided to do ourselves the erection 
of the limestone along with the brick work. How-
page 100 ~ever, if you are in position to also do the brick 
'vork we to furnish all the materials needed, you 
may apply at our office in Norfolk f~r a set of the plans and 
specifications". If you are willing, call at our offlce and get 
plans and specifications. 
A. I don't know what they thought. 
Q. Let's take your own people who employed you. II ere's 
what your people said? (Exhibit "E".) 
. "August 17. 
vVe would like to state that 've will not be interested in 
handling the brick work as we do not know enoug·h about that 
line of 'vork to handle same.'' 
~-'1. I don't know about the letters at all. 
Q. But you differ 'vith them right smart' 
A. I can only tell you the impression I got on the Job. 
Q. Now you say that Derrick was only put on which floor? 
A. The last floor. 
Q. Look and see if that is not a d~rrick.on the very fonnda-
tion? 
·A. Yes, it was put there afterwards. 
Q. That is on the foundation 1 
A. The first floor. 
Q. So you are mistaken about rig-ht much Y 
A. I had left the job then. 
Q. When you answered Mr. Brandt's question about what 
you thought of conditions there you based it on your own 
experience of ten days while you 'vere there? 
page 101 } A. I said they had nothing on the job: I ex-
pressed ''there''. 'Vhen I got there they had noth-
ing to set the stone with. 
Q. That's conceded-you didn't stay there but 8 or 10 
days? 
A .. That's right. 
Q. Your opinion is based on the time you were there f 
A. Well-yes. 
Q. This was in August. 
A. I think it was. 
Q. Well, Consolvo & Overmyer were in correspondence with 
~fr. Agostini in August-the latter part, so who were you 
representing, Consolvo or Agostini? 
A. I had left there and gone to Philadelphia. 
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Q. Don't you kno'v it is a fact that you went there .in J\t[ay 
and reported back that under the local union rules that Con-
solvo and Overmyer could not do that job and they never 
did anything until the middle of June? 
.A. I did not. 
Q. Is it not a fact that when you went there and stayed ten 
days and saw that Consolvo and Overmyer could not do it 
for less than $25,000.00 you then left 1 
A. I did not. 
Q.. Why did you leave 1 
A. I didn't like conditions the job was run under. 
Q. You were being paid more than union wages 7 
A. No. 
Q. Does every Foreman .get $1.00 over the union wageY 
A. Yes. 
page 102 }- Q. You were being paid 1 
A. Yes. 
Q. If you were getting paid and Agostini Brothers were 
foolish enough to employ you and employ other incompe-
tent people that is nothing to you is it? 
A. "Who said I was incompetent 1 . 
Q. I didn't say it is a fact; you were not there for your 
lwalth, 'vere you 1 
A. No. 
Q. Won't you sent there by Consolvo and Overmyer, draw-
ing pay from Agostini Brothers at the same time, and dldn 't 
you come to the conclusion in August after you were there ten 
(]ays that Consolvo and Overmyer could not make a dollar on 
that job? 
A. No. 
Q. When you quit they started suit? 
A. I did nqt. ~fr. Consolvo; when I wrote him I said I am 
done with it; and he wrote he was not going to work with 
Consolvo and he wired me and wrote me to come work for 
-him: 
Q. If you were an employee of Consolvo nnd Overmyer 
and Agostini wanted you, when you were sent there by Con-
solvo and Overmyer, you don't mean to tell seven sensible 
men that Agostini would have tried to get Consolvo & Over-
myer's man when they were going to bring a suit1 
A. He brought me there to work. 
Q.'Can you tell the jury why, if Agostini was employing 
incompetent people like you, why he should have 
page 103 }- selected you of all people, the employee of Con-
solvo and Overmyer, to report on it-explain that 
to the jury? 
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A. I cannot -get it-and you don't understand me. 
Q. I think you understand me. I want to kuo,v, if Agostini 
Brothers were doing their work in such an 'll/nskilfull way, 
'vhy did they chose you and make you foreman when you were 
sent there by Consolvo and Overmyer and could ha\"e re-
ported to Consolvo and Overmyer-why did _you object to 
itY 
A. I cannot answer that. 
Q. Your counsel objects to it? 
· A. This was a long time after I told lVIr. Consolvo about 
conditions. This fellow wrote me letters and telephoned me 
and I went and saw him and he would make me all kinds of 
propositions to take the job. He wanted me becaus1} he knew 
I could do it. I did not want to touch it. I did not want to 
leave-New York so I accepted it and I was sorry two minutes 
afterwards, and I tore it up and I had to sign another mess 
to get. rid of it. He would not fire me because if he l1ad I 
would have gotten the amount of money; so he made me sign 
this paper releasing him. 
Q. He certainly was foolish to g·et Consalvo ancl Over-
myer's man up there. -
· A. I had given them up and 'vas working in N e'v York "rhen 
he was writing me. · · 
Q. You said ~ir. Agostini wanted you to do that job:_ .. ,vere 
you a sub-contractor 1 . 
page 104 } A. No, I was working as his foreman. 
Q. You cannot give a bond Y 
A. N o-I made no contract. 
Q. He chose Consolvo & Overmyer's former foreman, the 
man sent there by them and who reported to them, to come 
there and see that the work went on? 
A. I had :finished with Consolvo and Overmyer and he wrote 
me and made me all these offers. Said lots of money in it 
· for me. He. said I will help you out, but when I got there I 
found no help. J\fen who could not speak English. 
Q. He was paying the bill f 
A. Yes-and I saw I got it. 
Q. He paid youY 
A. Yes. 
Q. You left because you thought he was not working to his 
best interests¥ 
· A. Yes. 
By 1Yir. Brandt: I call for the letters or tile release signed 
by this man and which is in your client's possession; nnd I 
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'vould like to have the correspondence between l\Ir~ .l\lcCarthy 
Rnd Agostini. · 
By the Witness: He has another contract for $17,000.00 
he sent my brother-he destroyed that. 
RE-DIRE·CT E~XA~IINAr.l'lON. 
By ~h·. Brandt: 
Q. Did you receive any pay from Consolvo and 
page 105 ~ Overmyer when you were working for Agostini 
Brothers1 
A. No. 
Q. Were you employed by them when you went to work 
for Agostini Brothers 1 
A. No. 
Q. How long had it been since you left the employee of 
Consolvo and Overmyer before you went to work for Agostini 
Brothers? 
A. Anyhow a month or five weeks. 
Q. Mr. Barron has asked you ·what you reported back. 
When did Mr. Agostini first write you 1 
A. I don't remember the ·aate. 
Q. Where were you 1 
A. In N e'v Y ork-423 Third Avenue. 
Q.. Did you give him your address? 
A. Yes. 
Q. Have you a copy of a leeter addressed to you at 423 · 
Third Avenue. ' 
. By }Ir. Barron: I will look for it later. 
Q. When· was it you signed this release to Mr. Agastini 1 
A. I don't remember I signed it with the bookkeeper. 
Mr. Brandt here introduces and reads released marked 
"0 ". 
Q. Was the agreement had with them in: writingY 
A. Same as that. 
page 106 ~ Q. In writing~ 
A. N a-typewriting~ . 
Q. Mr. Barron has asked you if you did not report to Con-
salvo and Overmyer that they could not do the work because 
conditions, the union conditions, 'vere such as represented 
by the letter of ~fay 14th, written by Agostini Brothers, which 
was filed as Exhibit "0". (Mr. Brandt reads as follows: 
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''We have· found the union here 100% strong.") Did you. 
tell him that? 
A. No. 
Q. Did you make a report in writing about it Y 
.A. I wrote him stating it was a lot of bunk. 
Q. Is this the report you ina de to Oonsolvo and Overmyer Y 
(Exhibit "P" introduced in evidence.) 
A .. Yes. 
(Mr. Brandt here read Exhibit "P".) 
Q.. Did you get a letter from the union? 
A. I did not, but I saw the man. 
Q. What man? 
A. The business agent of the local. 
Q. Of the International Bricklayers, masons, etc.? 
.A. Yes, at Yonkers. 
Q; Did he sho'v you these rules Y 
A. No. 
Q. What did he tell you about doing this work? 
A. He said it was all right and I knew it was because I 
worked there before. · I worked at White Plains 
page 107 r in Westchester County not longer thari two weeks 
on a Church for a man and he was doing the brick 
work. 
Q. vVas Agostini Brothe~s doing the plastering on this 
job? 
A. I don't know. 
Mr.- Brandt here reads: 
Q. "No member of the Inten1ational Union shall be al-
lowed to work on any job where the mason contractor has not 
eontracted for all the masonry work, such as stone work, brick 
work, plastering and furnishing of materials and labor;' 1 
has to do the. labor to. "Nor 'vill members of this Interna-
tional Union be allowed to work for any mason boss who sub-
lets from anothei· mason boss, with the exception that an 
operation (one single building) is over $50,000.00, then the 
nmson contractor has the privilege to sub-let the plaster-
ing.'' 
RE-OROS'S .. 
By 1\fr. Barron : 
Q. You admit you wrote that letter? 
A. Yes .. 
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· Q. In that letter you told Consolvo and Overmyer that you 
thought that Agostini Brothers were trying to do them? 
A. No-that I thought they were trying to riggle out of 
the contract. 
Q. Did you put in there "if you want this job I think it 
would be wise for you to come up here and look after it Y 
A. And see him. 
Q. He never came so evidently he did not want 
page 108 ~ the job? . 
' A. I don't lmow whether he came afterwards 
or not. I got the information ·and gave it to him. . 
Q. I will ask you once more-you talk of the churches you 
worked on and conditions at Yonkers-is it not a fact that 
Loews Theatre was in the process of erection at Yonkers at 
this time? 
A. I don't know. 
Q. You mean you cannot see that.great big building from 
where you were? 
A. I didn't see it. 
Q. Did not 1\fr. Agostini discuss with you in May when you 
reported back to Consolvo and Overmyer that if they would 
come there they ·could see Loews Theatre had been tied up 
because a sub-contractor had taken the stone work and every 
man on the job walked out? 
A. He said something like that. 
Q. Why didn't you tell the jury that? 
A. Why didn't you ask me . 
. Q. You are sworn to tell the whole truth? 
A. I never thought of that--it was on account of the foun-
dation. · 
Q. You knew if it applied to the foundation it applied to 
the whole building? · · · · 
A. No. 
Q. vVhy didn't you tell the jury that? 
A. It was not asked me. 
page 109 } Q. In other words· if there is anything· favor-
able to Agostini Brothers I have to pick that out 
:of you? · · · · · · 
. ·A. I never thought of it. · 
Q. Why did ·you think of the church? 
A. I said I worked for someone else when you wanted to 
iind out the difference in the setting of stone I said the ma-
sons never 'vorked on setting stone. 
Q. You admit now that Agostini Brothers discussed with 
yon the Loews Theater Building f · · 
A. He brought it up. 
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Q. What did he bring it up for except to discuss this iden-
tical contract because the two were employed t 
A. I didn't know he was telling the truth. 
Q. You saw the building t 
A. I did not see it. 
Q. Why didn't you f 
·A. I didn't look for it. 
Q. Didn't Mr. Consalvo send you there to investigate the 
very question as to whether or not if he took this job what 
he would find in union conditions Y 
A. Yes, and I went, to the business agent. 
Q. What business agent1 
A. The union man. 
Q. Where did he livef 
A. I don't know. · 
Q. Where did you see him f 
A. Agostini Brothers building, the Post Office. 
pa-ge 110 ~ He was fighting with Agosti;ni Brothers. 
Q. Yon picked the man at Agostini Brothers' 
'vho was sore with Agostini Brothers to get your information 
from? 
A. No-I picked the business agent. 
page 111 ~ MR. CONSOL VO Recalled. 
By Mr. Brandt: 
Q. Was J\lfr. McCarthy in the employ of the Consalvo and 
Overmyer firm on the 28th day of May f 
A. Yes.· 
Q. When was the last time wages were paid to him after 
thatY 
A. About the last of June or the first of July. 
Q. When you found this contract would not be· carried out 
by ~he defendants here-
( Objection by Mr. Barron.) 
Q. When you were notified finally by Agostini Brothers 
that you would either have to do the brick and the stone work, 
or in substance, t4ey would not go ahead with the contract, 
that was on the 17th of June, was it not? 
(Mr. Brandt here reads Exhibit "D".) 
A. He has a letter here where he wrote me. 
Q. The final letter of August 16th (Exhibit F) Y 
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A. Yes. I wrote liim on August 16th. 
Q. So the letter you got before bringing· of the suit Ex-
hibit "E" was under date of June 23rd; that's the last one 
before the bringing of the suit¥ 
A. Yes. 
Q. What did. you do about Jvir. l\ic.Garthy's services after 
getting that letter? 
page 112 t A. I did not need him further, so I dispenses 
with them. 
Q. So if he wanted to work for Agostini Brothers in Au-
gust he was not getting money from you and them too 1 
A. No. . 
Q. Did you ever know until today that Mr. l\fcCarthy ever 
worked for Agostini Brothers~ 
A. No. 
Plaintiffs rest. 
page 113 ~ By ::Mr. Barron: I want the record to show that 
at this time I make the same objection,. motions 
and exceptions as before. 
l\fR. ED\VIN L . .AGOSTINI, 
one of the defendants, being sworn, testified as follows: 
By Mr. Barron: 
Q. Mr. Agostini take the stand. Your name is Edwin L. 
Agostini! 
A. Yes. 
Q. And you are a member of the partnership trading as 
Agostini Brothers, the defendant in this case f 
A. Yes. 
Q. Mr. Agostini, the letters that have been introduced in 
evidence here, including the letters from the Treasury De-
partment of the United States to you and the contracts and 
exhibits, they are the originals received by you' 
A. Yes. 
Q. When you took this contract approximately what is the 
amount of the contract price to be paid you by the Govern-
ment? 
A. About $450~000.00. 
Q. When was your. bid accepted-I believe it got in and 
'vas opened about February 23rd f 
A .. Yes. 
page 114 ~ Q. And yon were notified by the Government 
on March 31st' 
A. Yes. 
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Q. You then made application for a bond that was required 
of $233,000.00. That was executed by you on the 12th day 
of April, 1927, was it not? 
A. Yes. 
Q. Was the contract actually executed at the same timeY 
A. Yes. . 
Q. But it purports to be as of 1\tiarch 31st, as of the date 
of acceptance? 
A. Yes. 
·Q. You were notified by the United S'tates you could go to 
'vork on the gth day of May Y .. 
A. Yes. 
Q. Could you have gone to work before you received that 
authorization Y · 
A. No. 
Q. In reference to the contract with Consolvo and Over-
royer-that is, their bid of $25,000.00: When did you first 
discover that there 'vas a local rule up there that affected 
their contract Y 
A. Just about 1\fay 1st, ot the second when I went up there 
to investigate conditions-that 'vas the first time in Yonk-
ers. 
Q. What was the rule there you spoke to 1\tir. McCarthy 
about who was sent there in 1\tiayf What was the condition 
there regarding that? 
page 115 ~ A. The first thing I noticed 'vas the Loews 
Theater building was stopped and upon investi-
gation I came to know of these union rules. I found that the 
contractor that had the stone work was a man from N e'v York 
nnd he only had the contract for the stone work and the 
union when this was discovereCI. took the men off because the 
brick work was sub-let to another contractor. 
Q. Let's start in the beginning: Under that proposed con-
tract, or agreement for a contract between you and Consolvo 
and Overmyer they 'vere to remove the limestone from the 
cars on to the job, and complete the work of stone setting! 
A. Yes. 
. Q. You were to transfer the granite to the job and they 
were to do the work Y -
A. Yes. 
Q. Just in a brief way tell the Jury when the car reached 
there loaded with limestone to be unloaded what union or 
craft did that work? 
A. The union drivers of the truck. . 
Q. Who actually unloaded it and put it in the trucks Y 
A. The hod carriers, which is a union rule. 
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(By Mr. Brandt: What have we to do with that? 
By the Court : Go ahead.) 
Q. Who actually were required under the conditions ob-
taining in yonkers to take the stones out of the cars and put 
them in the trucks Y 
page 116 } A. The hod carriers. 
Q. Are-~they,a separate union? 
A. Yes. 
Q. Who then drove the trucks and delivered the stone to 
the building Y 
A. Union truck drivers. 
Q. What did you call them Y 
A. The teamsters' union. 
Q. Was that separate also7 
A. Yes. 
Q. Who unloaded· the stone from the truck and put it on 
the ground and carried it to the building1 
A. The hod carriers union. 
Q. Who worked the hoisters and derricks and put the stone 
in place to be handed to the stone masons Y 
A. The hod carrier-s. 
Q. What did the stone masons do? 
A. They stand on the wall and wait until the stone comes 
up from the derricks and as soon as it is near then they pre-
pare a place. The stone mason puts a mark on the wall and 
the stone mason puts the stone in line. 
Q. With the stone used under the contract what ·was the 
thiclo1ess of the walls Y · 
A. Below the basement 1 foot 6 and the first floor 1 foot 1. 
Q. The basement was made of what Y 
page 117 } A. Concrete. 
Q. Is that the stuff they referred to as large 
crushed stoneY 
A. No, small. · -
Q. That's the foundation-that was not called for nor cov-
ered in the Consolvo contract f 
A. No. 
Q. Do I understand their work started from the setting 
of the stone on the foundation 7 
A.'Yes. 
Q. After the stone is set what comes after thatY 
A. The brick work. 
Q. Before this the brick work? 
A. The brick layers. 
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Q. Are they in the same craft or local as the stone set-
ters? 
A. No-different unions. 
Q. Do they work under the International Rules and By-
~m? . 
A. Yes. 
· Q. As I understand it, when the stone is taken out of the 
car it is handled by the hod carriers, the teamsters haul it, 
the hod carriers unload it, the stone setters set it, and the 
brick masons come behind and tie it in to the job? 
A. Yes. 
Q. Did you have any control over the unions or conditions 
there? 
A. No. 
Q. When you found out-Consolvo and Overmyer and your-
self having made this· agreement-were you will-
page 118 } ing to give them the contract if they could have 
done the work f 
A. Yes. 
Q. Could they have done itT 
A. No. 
Q. Tell the Jury why they could not"f 
(Objection by M:r. Brandt: They offered to do it and they 
were prevented by yon from doing it.). 
(By Mr. Barron: The question of the breach of the con-
tract by us is not admitted. The reason I am bringing it out 
js that Mr. Brandt has brought out from two of his wit-
nesses-) · 
(By Mr. Brandt: I witlidraw the objection.) 
Q. Did you take that up with the various unions! . 
A. Yes, I had a conference with the building council. lT p 
there each craft has its own rules and regulations· and then 
altogether they belong to the Building Council. In other 
words, if one craft is violated by union rules then all the 
crafts in that building are pulled off. .At the conference I 
had with the Building Council they gave us a copy of the 
rules of each of these craft and we have it on file. 
Q. Is that·the one :filed as an exhibit¥ 
A. Yes. 
Q. Does it bind each and every union Y 
page 119 ~ A. Yes. 
Q. If Consolvo and Overmyer had appeared up 
there ready to go to work would they have been allowed to 
Edward D. Agostini, ct al., v. A. B. ·Consolvo, et al. 93 
have done the stone work unless they also contracted to do 
the brick work j 
A. No. 
Q. Did you take that precise point up with .theml 
A. Yes-you . could not get the stone masons to work for 
them. It 'vould be a violation of the rules. 
Q. Is that the reason you wrote the letter of ~[ay 14th, 
calling their attention to that~ 
A. Yes. 
Q. Were you dealing in good faith? 
A. Yes-I have known ~Ir. Consolvo 18 years and we 
wanted to give him th~ job, but notified him what he was up 
against. 
Q. When you wrote him the letter of !Ia.y 14th then ~{r. 
}l~Carthy came up didn't he? 
A. Yes. 
Q. Did you go over the situation with ~ir. McCarthy? 
A. Yes. 
Q. What did you discuss and what information did he have 
with reference to Loews Theater and other buildings 1 
A. He did not stay very long-stayed a bout half an hour 
with me and he said !Ir. 'Consolvo had written him perhaps 
they 'vould -get to the job to set the stone and he said he came 
to see about it and I told him we had written 
page 120 ~ Consolvo and Overmyer of the union conditions 
up there and he could not do the stone setting un-
less he did the bdck work and I mentioned to him regarding 
:Loews Theater which at that time was stopped and which was 
stopped, to my knowledge, for about a month and a half . .And 
he said '' 'V ell, if you don't think Nir. Consolvo is going· to 
do the work will you give me a chance to run the job for you'', 
and I said '' Alr,i,qht, if you are not doing· anything at the 
time". "When he came there we were not ready to start on 
the stone work. ~ 
Q. 'Vhen were you ready to start on the stone work 1 
A. The stone work was started on August 7th. 
Q .. Did he fully un~erstand from you what the conditions 
were theret 
A. Yes. 
Q. Then he applied for a job for himself~ 
A. Yes and gave me his address and I wrote him when I 
needed him. · 
Q. \¥hen you wrote him he came and worked 8 or 10 cla~rs 1 
A. Yes. 
Q. S'tate generally what your agreement with this mm1 
wast 
r-
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(Objection by l\Ir. Brandt, who calls for the written evi-
dence.) 
Q. lVIr. Consolvo says he was not with him-what was the 
relationship between you and l\fcCarthy 'vhen he came to work 
for you in August? 
~A... Before that time he said he could get the work done 
for about $17,000. 
page 121 ~ Q. I·Iis impression was it could be done for 
$17,000.00? 
A. Yes. 
Q. The agreement 'vas that he was to get $15.00 per day 
and if he ·worked less than half a dav he would receive half 
a day's pay and if he worked more than one-half day but. less 
than one day·he would get one day's pay. The contract should 
terminate no notice of either party. 
Q. After he got to ''rork his impression was that the job 
Gonsolvo and Overmyer had to do could be done for $17,000 f 
.A .• Yes. 
Q .. Did you think he could do it for $17,000? 
A. No. 
(By 1\:fr. Brandt: I submit that what he thought has noth-
ing to do with it. 
By lVIr. Barron: \Ve have dealt with theories all day.) 
Q. After he worked there 8 or 10 days 'vliy did he leave? 
A. Because he sa'v the work was costing at least hvice 
more than he thought it was going to cost. 
(Objection by )fr. Bra~dt.) 
Q. See if that is the memorandum of agreement e~tered 
into between you f 
A .. Yes. 
·(Agreement introduced as Exhibit. ,~-V'-' and read to the 
jnry by Mr. Barron.) 
Q. Is that the agTeement you had? 
A. Yes. 
page 122 }- -Q. Under those circumstances yon say the work 
was to be done, was he to be paid a salary? 
A. Yes . 
. Q. In· regard to the $17,000-pro:fit in there-suppose the 
------~------
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job cost $25,000, or $27,000, or $28,000.00, did he stand tG 
lose-did he stand the loss~ 
A. No. 
By ~Ir. Brandt: T11e contra-ct speaks fpr itself. 
By lVIr. Barron~ I don't l\now it might. be ambiguous. 
By the Court: It speaks for itself. 
Q. Was he bound to stay there¥ 
A. No he could give seven days' notice and terminate it. 
;Q. Ho,v did the question of $17,000 arise at all7 
(Objection by 1\fr. Brandt. 
·Objection overruled.) 
·Q. "\Vhy did J\1:1\ J\IIcCarthy quit~ 
(Objection by 1\fr. Brandt. 0 
Objection overuled.) 
A. In the conversation between me and Mr. 1\IcCarthy we 
figured that to sDt a certain number of feet of stone while he 
was working would cost us a little over $700.00¥ We got 
the time cards to prove what was done while he was ~mployed 
and I told 1\{r. 1\fc.Garthy that at that rate the stone work 
'vould be well over $30,000, at the time he got there. 
Q. Did he agree to that~ 
A. That was just in conversation and he said he wanted to 
quit and gave notice. 0 
page 123 } Q. He quit did he 1 
A. Yes. 
Q. You completed the contract? 
A. Yes. 
Q. Mr. Agostini, did you from the time that you started 
the stone "rork keep an accurate and careful account of every 
dollar called for to be spent and which ·would have had to be 
:spent by Consolvo and Overmye1· had they been allowed to 
finish the job ~ 
{Objection by 1\Ir. Brandt: He cannot keep accounts for 
Consolvo and Overmyer.) 
By the Court: He c::in show what the actual cost was as 
far as he was c.oncerned. 
By 1\fr. Barron: I "rant to show what it actually cost to 
do it. Your client said he could do it. for $17,000. 0 
By the Court: Objection overruled. 
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Q. Did you keep separate accounts and statement of every 
dollar spent on account of doing the stone setting job, the 
hauling, and all th .ework called for in the Consolvo and Over-
myer contract~ 
A. Yes. 
Q. Did you keep it separate and distinct¥' 
A. Yes. 
Q. Have you the two forema.n of the hod carriers union 
and stone setters union here today"/ 
page 124 ~ A. Yes. 
By ~Ir. Barron: I offer in evidence the original payroll 
slips on this \Vork. 
By 1\ifr. Brandt: You cannot introduce payroll receipts; I 
don't think you can introduce them. 
By the Court: They are receipts given him for the pay-
ment of money on his building-.. 
By M:r. Brandt: T~1ey should be earmarked in some way 
to show they are for labor or ·work in· connection with the 
stone setting. 
By l\{r. Barron: They are earmarked. 
By 1Ylr. Brandt: The amonnts a.re small and involve only 
about $200.00, but they should be marked so as to indicate 
\vhether for bricklayers or stone setters of what they were 
for. 
By Mr. Barron: I know these are not going to suit you 
l'lr. Brandt. . 
By .:h1:r. Brandt: It is not a question of suiting me; it is 
only, is it proper evidence. 
l'Ir. Brandt's motion \Vas overruled. 
Q. I notice l-'Ir. Agostini the time card of F. Sapira dated 
October 6th, 1927, was for $81.20, who was he? 
A. That's the foreman who took charge of the job after 
!fr. }.1:c0arthy left our employment. 
Q. What did you pay him per day 1 
A. $1.75 per hour. 
page 125 ~ Q. $14.!00 for 8 hours! 
A. Yes. · 
Q. Do you know him yourself¥ 
.A. Yes. 
Q. Is that his signature? 
A. Yes. 
Q. Were you there all the time 1 
A. Yes. 
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Q. Do you know whether he worked on the stone work 
alone1 
A. Yes. 
Q. D.id you selec-t the men who worked on the carpenter 
'vork? <··· 
A. They are different men. 
Q. Have you seleeted from the receipted payroll slips the 
men who worked on the stone work~ 
A. Yes. 
Q. Is the list you have here now the· men who to your own 
knowledge were doing work on the stone work called for un-
der the Consolvo & Overmyer contract~ · 
A. Yes. · 
Q. Did you, at my request, last night check them oi1 an 
adding machine 1 
A. Yes. 
Q. Did you check to see if tliey were men you personally 
knew .,vere working· on this particular job 1 
A. Yes. 
Q. Is the amount correctly set forth at the bot-
page 126 ~ tom of the adding machine list~ 
A.· Yes. 
Q. There is no question that every one of these items cor-
respond with that item 1 
A. No. 
Q. And that those men actually worked on· the work called 
. for in Consolvo ~ Overmyer's contract f 
A. That's right~ 
Q. Did you make out the payroll receipts yourself f 
A. No-I gave the time to the office and the office gave 
me the money in the envelopes and I went to the first floor 
of our office and the men would come in and I paid them as 
their names "rere called, and they signed the slips and the 
slip was passed to the foreman and we paid the money. 
Q. Is each one of these signed by the workman hi1nself 
who worked on the job 1 · 
A. Yes. 
By ~Ir. Barron: Do you want me to identify each one of 
them1 
By Mr. Brandt: No. 
By ~Ir. Barron: I want to introduce the slips as defend-
ants,. exhibit "1" and the adding machine slips attached to 
it as defendants' exhiliit "1-1". (Item 1.) 
Q. What is shown on the adding machine total is $7,395.00 
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for the payroll slips. For what work was that paid. That is 
for what class of work?-
page 127 } A. For stone setters or stone masons. 
Q. Was any of that money paid to brick ma-
sons or brick layers "l 
A. No-stone setters. 
Q. I now· hand you another batc.h and ask you if those are 
the original payroll receipts showing the amount paid to 
the men each week and their signatures underneath it¥ 
A. Yes. 
Q. Attached to tliat is an adding machine list of figures at 
the bottom of ,·vhich it shows_ a total of $10,288.71. I will ask 
you if· you know of your own personal knowledge that the 
men whose names are signed to those slips did·the work1 
A. Yes. 
Q. 'l,hat those arc the amounts paid to them? 
A. Yes. · 
Q. What do these payroll receipts show and what 'vas the 
work done by the men in that list? 
A. In this particular list-hod carriers who raise the stone 
and place it on the wall ready for the stone setters to put it 
in line. 
Q. What other .work did the hod carriers do~ 
A. l\1:ade mortar and unloaded trucks and things like that. 
Q. Do the hod carriers take the stone out of the car? 
A. Yes. 
Q. The hod carriers took it from the cars and put it on . 
- the trnc.ks 1 · 
page 128 ~ A. Yes-and the teamsters drove it to the job. 
Q. Then who brings it from the trucks to the " 
building? 
A. The hod carriers. 
Q. Then .the derricks picked up the particular pieces 
needed? 
.A. Yes. . 
· Q. This list taken from the adding machine-did you make 
it in person at my request~ · 
A. Yes. 
Q. Did you check each one of the payroll receipts your-
self~ 
A. Yes. 
Q. The amount stated is $10,288.71. 1Vas that work ac-
tually done in and about the job and called for in the cmitract 
Consolvo and Overmyer had to do? 
A. Yes. · 
• 
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Mr. Barron here filed the second batch of receipts and slips 
as Defendants' Exhibit '' 2 '' and '' 2-'2'' respectively. 
(Item 2.) 
At this point court adjourned until 10 o'clock Mo1:1day 
morning. 
page 129} June 18th. 
1IR. EDWIN L. AGOSTINI 
resumed the stand: 
By ~Ir. Barron: I am afraid it 'viii take some little time 
for me to identify each one of these slips in Exhibit 1 and 
1-1. The witness has testified that he had checked each one 
of the receipted payroll slips; that he had added them up on 
an adding machine, and gave the amount, and that the men 
whose names sho,ved on the payroll receipts were actually 
at work as stone masons on the job. Would counsel permit 
me to introduce them that way or must I identify each one 
of the slips 1 
By 1fr. Brandt:. As I understood it Senator, you had al-
ready put them in evidence as a whole along with the adding 
machine slips showing· the total. 
.By 1\tlr. Barron: That's correct. 
By ::.Mr. Brandt: I-Ie sa.ys they represent his payroll and 
cover the items set forth in the memorandum; of course, sub-
ject to proper cross examination, put them in that way. I 
am not conceding they are correct. . 
Ry ]\:Ir. Barron: Then it is not necessary to identify each 
one. . 
By J\fr. Brandt: Not if he says he made them up. 
By :Afr. Barron: I did not want the question of identifying 
each one raised. 
By .l\1:r. Brandt% V\7 e do not raise that, but 've can cross 
examine. 
page 130} DIR.ECT EXAl\>fiNATION Continued. 
B:v Mr. Barron: 
· Q. There has been introduced in evidence the original pay-
roll receipts signed by each one of the men and containing 
the amounts paid them per 'veek-the :first bundle amounts 
to $7,395.00 as added up on the adding machine~will you 
please examine those and say whether or not yon know per-
sonally the men who did that ·work, if you have checked each 
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one and can tell the jury that you were personally on the job 
and know the men who did the work~ 
A. Yes, sir. 
Q. Did you check them carefully the night before the trial,. 
one _by .one, and see that they were properly called out and 
put on the adding· machine and totalled~ 
A. Yes. 
Q. Do you now tell the jury that the payroll slips showed 
on Exhibit 1 and 1-1 are accurate and correct and that the 
men shown there actually did the work? 
A. On the stone work. 
Q. "'\Vha t do you call them? 
A. Stone setters. 
Q. Is there any distinction between a stone mason and 
a stone setter? 
A. Not in Yonkers, vV estchester County. 
Q. I now ask yon identically the same question 'vi.th regard 
to Exhibit 2 and 2-2 and I ask if yon have been over each 
one, checked them carefully at my request, and if you can 
state to the jury that you know of your own 
page 131 ~ knowledge that these men actually did the work 
A. Yes. 
on that job~ 
Q. They have not been distrltbecl? 
A. Yes. 
Q. What does the total shown on the adding machine slip 
sho,v? 
A. $10,228.87. 
Q. Did you check it, you and your brother, and is it con·ect t 
A. Yes. 
Q. The exhibits you now have in your hand were paid to 
what craft and what class of men 1 
A. These are hod carriers and the engineer. Part of the 
time of the engineer tl1at run the hoist. 
Q. Will you briefly state what work on tl1is job that would 
have been done by Consolvo and Overmyer.are done by what 
you call the hod carriers union, beginning from the unload-
ing of the car to the completion of the· hod carriers work on 
the job~ 
By l\1:r. Brandt: I object to that. If it 'vere confined to 
· \vhat the hod carriers did it would be alri,qht, but it is wrong 
to sho'v it so as to include Consalvo and Overmver in the 
situation where they were employed. I object to"' it in tlwt 
form. Consolvo and Overmyer did not contract with refer-
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paid for labor by him, but not what Consolvo and Overmyer 
would have done. 
page 132 ~ By ~fr. Barron: Limit your answer to the ob-
jection made. 
Q. vVill you just state what work as evidenced by these 
slips· was done by the hod carriers union1 . 
A. In Yonkers, "\Yestchestcn· 1Couuty, there is only one union 
of labor and it is recognized as the hod carriers union. These 
laborers do anything in the building. \Vhen I went there 
it surprised me, before it was explained to me. There was 
only one union and these hod carriers are the only craft per-
mitted to work in the building, even to sweeping the lioors. 
Q. State what they did as evidenced by those slips-\vhat 
do the slips show the \York they did-fr<~m the unloading of 
tl1e cars to the completion of the job f 
A. They "'ent along with the trucks every time a car load 
of stone came in and unloaded the truck with a derrick which 
was at the railroad station. The stones came in gondola cars, 
which are cars with sides all around. These cars are not 
like a box car and it was necessary to take the stones off with 
the derricks and place them on the truck. ~rhen the Chauf-
feur. driving the truck took them to the job and our men, 
sometimes three or four, sometimes 2, according to the size 
of the -stone, had to unload them, sometimes with the skids, 
sometimes with our derrick, but the most of the time with 
the derrick which the truck was equipped with. 
Q. \Vho unloaded the trucks and put the stone 
page 138 ~ to the building Jl 
A. The Yonkers Supply Company of Yonkers, 
N.Y. 
Q. vVhat is that a hod carriers union~ 
A. No. 
Q. I asked you who unloaded the stone from the truck and 
took it to the building 1 
A. The hod carriers. 
Q. State briefly what they did theli with the stone and what 
work on the building as evidenced by the payroll slips? 
A. These stones were placed all around the building where 
they belonger. Then \Ve l1ad de1:ricks and the cables were 
lo·wered down and the stone hooked up and the hod cariers, 
we had hvo with each derrick, raised the stone up and the 
stone setter was on the wall waiting until the stone got there 
nnd as soon as it did he spread the mortar and put it in 
line. 
Q. Do I understand from you, with the exception of tl1 e 
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Teamsters Union which were the men who .drove the truck 
and hauled it, that the hod carriers did all the other 'vork on· 
this job except what the stone masons did? · 
A. Yes~ 
Q. And the payroll receipts are the amounts you actually 
paid them for that workf 
A. Yes. 
Q. IIave you a slip there for your guidai1ce 1 
A. Yes. 
page 134 ~ Q. Those two items: The stone setters pay-
rolls amounts to $7,395.00 and number 2 for la-
bor in connection with the stone which you said was paid to 
the hod carriers is $10,228.87. 
A. Right. . 
Q. Th_e third item on my memorandum which I ~m using 
ot keep the figures clear is compensation insurance. Please 
state what was the compensation actually paid by you on the 
job? 
By ~fr. Brandt: Have you the policies~ 
By :Mr. Barron: Yes. 
Q .. Before testifying on that I refer you to the Constitution 
and Bv-Laws of the Westchester County Executive Commit-
tee of ihe Bricklayers, J\Iasons a11d Plasters Union of America, 
already in evidence and ask you to turn to page 11 of that 
Constitution and By-Laws and read. to the jury the provision 
requiring you to carry indemnity insurance. 
Objection by J\ir. Brandt: This would have been limited 
to such insurance as was requisite for our men. We had that 
insurance and that is a matter he had no concern with. These 
nre the policies covering the whole job. 
By :Mr. Barron: In order to get that clear the insurance 
·policies cover the entire job. The insurance rate is identical 
on each class of w·ork done. It is based on 8.34 per $100 on 
the payroll. The actual· payrolls and the insurance· policies 
which I desire to introduce and the Constitution 
page 135 ~ and By-Laws require that indemnity insurance 
shall be carried. 
By the Court : He could sho:w what he did carry regardless 
of what the Constitution and By-La,vs say. 
By Mr. Brandt: But the policies are the best evidence 
nnd 've want them before the jury. 
By J\'lr. Barron: I 'viii put them before the jury. 
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public liability insurance. ·we would ,,,.orkmen 's compensa-
tion, but not public liability for the branch of the work done 
by us. . 
By }fr. Barron: The plaintiff has already testified that 
had he gone there to do this work he ""ould have had to do it 
under Agostini Brothers' eon tract with the Government, and 
that he would have had to employ union labor and had to 
~omply with union labor -requirements. 
By Mr. Brandt: Suppose he did not use anything but 
union labor; they could not require a man to carry double 
insurance; he testified he was carrying insurance here to 
cover his Yonkers job. They are issued by ~:[r. Finley of 
Norfolk. 
By ~{r. Barron: It is the U .. S. Guaranty Company. 
Q. vVill you please read that provision of the By-Laws to 
the jury or shall I read it 1 
(Objection by ~fr. Brandt.) 
By }Jir. Barron: :His client has admitted he would be bound 
by union rules and union labor. · 
page 136 } By the Court: It is alright-read about the in-
demnity insurance. · 
By ~fr. Barron: I think it would be necessary for me to 
prove that he was required to carry indemnity insurance. 
By the Court: The plaintiff says he did. 
By }.fJ·. Barron: D9n 't you think it necessary for me to 
show that Consolvo and Overmyer would have had to pay for 
th(l same insurance~ · 
By the Court: He 'vould have had to carry it under the 
laws of the state of N e"r York. 
Q. Please take these hvo insurance policfes and first state 
the one that relates to the public liability and the one relating 
to the other and if yon are required to carry it and why? · 
A. Under the law of New York any contractor that employs 
over eleven men has to carry the compensation and public 
liabilitv insurance; furthermore, in order to be safe on my 
·part, that's one of the main· reasons that we entered into the· 
contract. \Ye stated that they must carry the public liability 
insurance. 
(Objection by ~Ir. Brandt: Is that an answer to the ques .. 
1ion~ 
By Mr. Barron: He is testifying now.) 
r 
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Q. Was it ~ecessary to carry that insurance under the laws 
of the state of New York~ 
page 137 ~ A. Yes-under the law and under the Bv-Laws 
of the "\V estchester union and that's one .. of the 
articles in the contract-they must carry it and if they did not 
we would carry it and charge it to them. 
Q. State the amount actually paid by you based on the-
pay-rolls of these laborers included in the two items above t 
What was actually paid¥ 
A. $1,466.23. 
Q. "\Ve introduce the insurance policies as defendants' Ex-
hibits "3" and "4". (Item 3.} 
Q. Under the contract between yourself and plaintiffs they 
were to haul the limestone from the cars to the building, did 
you employ· and pay a firm to do that part of the 'vork 1 
A. Yes. 
Q. vVill you please look at that and identify it and tell the 
jury what it is 0l 
A. We made a contract 'vith the Yonkers Supply Company 
of Y_onkers, N. Y., to dq_ all the hauling; they to furnish the 
trucks and the driver and one man at $2.00 per ton. 
Q. "\Vas that the standard price paid there for the hauling 
of lime·stone? 
A. That 'vas the best price we could obtain-it ran from 
$2.00 to $3.25. . 
Q. Limit your replies entirely to limestone because under 
the contract you had to haul the granite. 'Vl1at amounts did 
you actually pay for transporting or hauling the 
page 138 }- limestone from the cars to the building¥ 
A. There were thirty-nine cars in all and these 
bills will sho"r the car number-so much per ton-amounting 
to $2,409.17. 
Q. Are those the receipted bills for it? 
A. Yes. 
Q. And they amount to how much 7 
A. $2,409.17. 
Q. That only takes care of the limestone: Were there any 
other materials- that under the contract ''lith Consolvo and 
Overmyer they would have had to haul? If so, state what 
they were and attach tlw receipts to them if you paid them~-
A. There was ·white sand, hydrated lime, white cement and 
some dark sand to put behind the stones. 
Q. Was all that material you have mentioned necessary for 
the stone setting job? 
A. Yes. 
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Q. "\Vill you please state what that amounted to~ 
A. $571.88. 
Q. Are those items the entire amount for hauling the lime-
stone and other materials except the granite 'f 
A. $571.88 for white cement; $180.00 for white sand; 
.$127.50 for common hydrated lime ;.$107.50 for the base sand. 
Q. vVere those amounts actually paid by you f 
A. Yes. · 
Q. Are they the itemized receipted bills paid by you? 
A. Yes. 
page 139 ~ Defendant's Exhibits· "5 ", "6 ", "7" and 
"8" offered in evidence. (Item 4.) 
Q. I notice even the car numbers are given on this and it 
shows 39 cars; 1\-fr. Consolvo only estimated 30 cars in his 
statement. He is in error 9 cars, I believe? 
A. Yes. 
Q. l~xamine these and tell the jury what they represent as 
quickly as you can? 
A. October 8th, 1927. 
Q. What are they 1 
A. This bill is for tw·o derricks. 
Q~ Steam or han(H 
A. Hand. 
Q. Did you pay those bills for the derricks Y 
A. Yes. 
Q. Is there deducted from that what the second hand equip-
ment is now worth¥ 
.A .• Yes. 
Q. How did you determine the amount of the value of the 
second hand equipment' 
A. At the time we· wanted to dispose of them I sent out 
twelve circular letters for the sale and I only have one reply 
which I have in the file. 
Q. Get that reply. vVha.t did that equipment cost you 1 
A. $794.09. 
Q. Was that equipment bought and paid for by 
page 140 ~ you' 
A. Yes. 
Q. Are these the receipted bills? 
A. Yes. 
Q. Was it necessary and was it used in the stone setting 
work exclusively¥ 
A. Yes. 
q. You have just stated to the jury that in ~fay when you 
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finished the work that you wrote to how many people stating 
that this equipment was for sale? 
A. Ten or twelve. 
Q. And you got one offer to buy the second hand equipment. 
Is that the offer-is that the price and is it a fair price? 
A. Yes. · 
Q. The total amount of the offer is what? 
A. $170.00. 
(1\fr. Barron introduced Defendants' exhibits "9", "10" 
and "11 ".) (Item 5.) 
Q. The item of. $704.09: is that the cost of the equipment 
less the $170.00~ 
A. No-that's the cost of the equipment. 
Q. Then there should be $170.00 deducted f:rom that? 
A. Yes. In addition to this equipment we had on tl1e job 
two steam engine hoisters and one gasoline. VVe only used 
one and bought the other one in case one of them got out of 
order; and I wish to state that I have nev'er made a charge 
for that hoist against Cousolvo and Overmyer. 
page 141 ~ Q. You mean you used it for other work in the 
business? 
A. Yes-for brick and concrete, and it was also used for 
stone work, but I have not made any charge against the equip-
ment. 
Q. 'Vhile we are on the question of hoisters: 1'Ir. Mc-
Carthy testified when he was there the first part of August 
that you did not have any steam hoisters there-that's correct 
is it not1 
A. Yes. 
Q. You did not have them at that time? 
A. No. 
Q. Explain to the jury when you need a hand and when a 
steam hoist? 
A. I have a photograph showing the date 1\Ir. 1\icCarthy 
left us, he only stated there ten or twelve days and the stone 
work he performed was just on the ground. The photo will 
~how it was on the foundation and at that time there was no 
necessity of having equipment with the exception of two chain 
blocks we had and some smaller derricks which were used on 
the first floor and picked up the stones only two feet below 
and put them in place. 
Q. Is it customary to use a steam derrick at that point of 
the construction~ 
A. No. 
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'Q. As soon as you needed a steam derrick did you get one 7 
A. Yes, it was used.on the second floor. 
Q. And not charged ag·ainst them because it 
page 142 ~ was used for other purposes 1 
A. No-except I have some of the engineer's 
time with the pay-roll, but no charges for the equipment. 
Q. In regard to the engineer's time in the item of $10,-
000.00: Is that for the time he worked on the building or on 
this stone work 1 . 
A. I tried to average that the best I could, but I know the 
charge made for the engineer is a smaller amount and it 
should be considerable more. 
Q. You have been considerate in that 7 
A. Yes, because the hoisting engine 'vas worked jointly for 
the brick, concrete and stone, and no charge made for the 
equipment. 
Q. In regard to the next item, No. 6, galvanized anchors 
from J. 0. R.yan & Son: Were those anchors required by the 
Government and necessary in the work 7 
A. Yes. 
Q. ~Ir. Consolvo has testified he estimated those anchors 
required under this contract 'vould be $100.00 and he charged 
that. Did you put in there the anchors absolutely required 
by the contract' 
·A. Yes. 
Q. Please state what the amount of the bill was and what 
you paid for the anchors that were required? 
A. $301.31. The reason ~Ir. Consolvo only estimated 
$100.00 was he figured the items only on the cop-
page 143 ~ ing. ~Ir. ,Consolvo is in error; if he refers to the 
specifications he will find they are specified each 
course of stone and not only on the top course as I think he 
stated. If it had been like he thought $100.00 would have been 
enough, but that is not enough because they were required on 
every course. 
Q. Are .they the things that go down and hold the wall in 
place¥ 
A. No-the stone work into the masonry. 
(~Ir. Barron here introduces Defendants' Exhibit No. "11". 
(Item 6.) 
Q. The next item is Number 7; incomplete work, including 
the pointing and setting of granite which you place at $723.35. 
That is one of the items not yet done. That is an estimate, is 
U not! · 
108 Supreme Court of Appeals of Virginia. 
A. Yes. 
Q. Under your contract with the Government 'vhen is the 
pointing work to be done? 
A. The specifications require no pointing until the stone 
work is finished and further states the order must be given 
by the Construction. Engineer which the Government has in 
charge. 
Q. Have you dono all of tho stone "rork except the pointing 
and cleaning 1 
A. Yes. 
Q. Have you been allowed to do the pointing and cleaning? 
A. N o-uot until the sidewalks are placed 
page 144 ~ around the building because if the building is 
cleaned down the cemci1t "rill splash against the 
stone and it will have to be eleaned over. 
Q. You have not done the work because the Government 
Engineer will not allow you to 1 
A. That's right. 
Q. Did you get someone to estimate this, or who made this 
statement 0/ 
By ~Ir. Brandt: I object to that-no one else can estimate 
'vork for us. 
By the Court : Let the witness testify who did it. 
Q. Who did you employ to do this? 
A. The foreman-he checked the estimate. 
Q. Have you checked the estimates as to how much it will 
cost to clean and point the building and if so, how much was 
it? 
(Objection by 1\{r. Brandt.) 
A. ~fr. Agostini how long have you been a general con-
tractor1 
A. Over twenty years. 
Q. State the kind of 'vork you have been doingf 
A. Brick-I specialize in brick, concrete and stone. 
Q. Can you tell us some of the buildings in Norfolk you 
built? 
A. A number of apartment houses, churches, 'varehouses, 
supervised the erection of six Post Offices, in two of which 
Consolvo and Overmyer sold us the stone, and we did the 
erection. 
page 145 ~ Q. Are you familiar 'vith every detail relating 
to the building~ 
----~--- ----------
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A. Yes. 
Q. Did you check that yourself~ 
A. Yes. 
·Q. Did you check it along 'vith your foreman after lw 
checked it~ 
A. Yes. 
Q. How much did you fig·ure it would cost7 
A. $2,625.23. 
(Deft. 's Exllibit 12 introduced.) (Item 7.) 
Q .. Was that to be done on the jobf 
A. Yes, sir. It may run $100.00 more or less. It is hard 
to say how much a certain job wi1l run. 
Q. You can see it is an estimate, but that is what you esti-
mate it will cost ¥ 
A. Yes. 
Q. You have here another item, No.8, of limestone damaged 
in performing the work. ]~xplain to the jury, :first, what 
those items of damage to stone are for. Are they stone broken 
in the cars for which the railroads would be liable, or was 
it simply done in the erection of this stone work1 Separate 
the items1 
A. These stones for which I have duplicate bills were broken 
in the course of the erection. No matter how careful yon 
may be, some of the stone always fall from the derricks, or 
when you unload them, no matter how careful yon 
page 146 ~ may be, the corners chip off and these are the 
stone necessary to be duplicated by the· factory 
and paid for by us. 
Q. Is it customary and does that happen in all jobs-the 
broken stones~ 
A. Yes. 
(Objection by Mr. Brandt.) 
By the Court: The witness stated it would happen in every 
construction not in this particular one. 
By ~Ir. Brandt: I don't know whether it will or not. How 
could he charge us with breakage he did. 
Q. vV ould you say that is a reasonable amount in there for 
breakage' 
A. Yes-I would like to say this: that in commercial work 
patching is permitted when slightly chipped. The stone set-
ter puts it up and patches it and you can hardly tell it when it 
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is done, but in a. Post Office Buildii1g the Construction En-
gineer rides you all day long and this is impossible. He goes 
over the stones and if he finds some broken in transit, or 
when they .go up; he rejects .them, and rides us. If he woltld 
let us patch them it would be different, but a Post Office is· 
different from commercial work. · 
· Q. You mean the Government-..did they have an inspector 
there to inspect every block and all of the work T 
A. Yes. 
page 147 ~ Q. A.re they not more tigid in Government re-
quirements than in the course of ordinary work? 
A. Rigid-why a ma.n came to the building and inspected 
the stone :with spy glasses after it was put in the building. 
Q. It depends on the kind of fuspector. the Government 
sends~ 
A. Yes-we had one who was pretty good. · The other bad 
spy glasses and checked it. 
Q. The stones which were broken and :which you paid for, 
·were they the ones you. paid for in the actual course of the 
work? 
A. Yes . 
. 1\fr. Barron files Defendants' Exhibits ''13", "14", "15", 
"16", "17", "18" & "19". (Item 8.) 
Q. Please refer to your .memorandum,- Item No. 1, stone 
~etters pay-roll, No. 2 is for labor in connection 'vith stone 
construction, Number 3 is for compensation insurance, No. 4 
hauling of limestone, artd No. 5, equipment, including the 
three derricks; No. 6 galvanized anchors, etc., No. 7, incom-
plete work, including the pointing and cleaning of limestone 
and the setting and pointing of the gTani te; No. 8 all the lime-
stone damaged in connection with the work; were all those 
items as you have· enumerated them: No. 1, $7,395.00; No. 
2, $10,228.87; No. 3, $1,466.23; No. 4, $3,396.05; No. 5, $794.09; 
No. 6, $331.31 ; No. 7, $2,625.23 ; No. 8, $453.32, making a total 
of $26,660.10, was that amount with the exception 
page 148 ~ of your estimate for the cleaning and pointing 
actually paid out by you on the building for the 
:work that wopld have been required to be done by Consalvo 
and Overmyer? . 
A. Yes. 
· Q. Now, one more question: I notice you have allowed there 
for the equipment from Crancialli $170.00; so you deducted 
that. What was the net cost to you as shown in these figures 
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after you make the deduction· and including your estimate for 
the cleaning- and pointing? . 
A. $26,490.10. 
Q. And that amount was actually paid by you with that ex-
ceptionY .. 
A. Yes. 
Q. I understood yester~lay that ~Ir. Consolvo testified that 
ordinarily there was an overhea:d charged for the actual work. 
What do you mean by overhead? 
A. To overhead we generally charge the transportation; 
the field office-that is the expenditure for them, and for se-
curing work. 
(Objectiqn by 1\Ir. Brandt.) 
A. ~elephone calls and telegrams. 
Q. Would they include the various items that go into the 
cost and expense of any business' 
A. Yes. 
Q. What is the amount usually agreed upon as a fair over-
head charge-what per cent?. 
A. Ten per cent-plus what the Government allows us-
plus 10% profit. . 
page 149 } Q.. Has overhead anytl1ing to do with profit? 
A. No. 
Q~ So I understand when you a.ctually expend on the job 
$26,490.10 that there is not included, but added to that 10%. 
That does not come into the average work? 
A. Yes-the Government is very conservative and 10% is 
very close. 
Q. Mr. Ag-ostini-look at these figures-add 10% of $26,-
490.10 to the cost and say what that job actually cost you, in-
eluding overhead? · 
A. $29,129~11. 
(Deft. 's 1![-A was introduced.) 
Q. Is over4cad an item of charge like labor or anything 
else? 
A. Yes. 
Q .. Now, 1\ir. Agostini, you testified that this was a United 
States Government job and that they had two inspectors on 
the job-is that called for in your contract? 
A: Yes. 
Q. Some question has been raised by Mr. McCarthy in re-
gard to what his opinion ·was of the character of the equip-
I 
'~ 
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ment and the work and the progress of the work, and the de-
livery of materials: I will ask you if you under your contract 
'vith the Government, if the Government Inspectors furnishes 
you with a duplicate carbon original of his report to the Gov-
ernment as cailed for in the contract~ 
A. Yes~ 
page 150 ~ (Objection by ~fr. Brandt to the introduction 
of this report.) 
By ~{r. Barron: Under the contract behveen the Govern-
ment and Agostini Brothers and under which Consalvo and 
Overmyer say their contract was made, it provides that a 
United States Inspector shall be on the job and reject any 
and all materials on the job and bind Agostini Brothers. I 
now want to introduce the carbon originals of his report some 
of \vhich are signed .. They are all on Government stationery. 
By the Court: I think they may be introduced. 
Q. ~fr. Agostini those are duplicate originals of his report 
furnished you by the Government~ 
A. Yes. 
Q. Are they per month? 
A. Yes. 
Q. Begim1ing ·with June, please ta.ke the items on the right-
band column and state what the Government's Inspectors re-
port shows about that work~ 
A. Equipment 0. l{; Force 0. K; Progress 0. 1{; Delivery 
of materials 0. I{; samples over-due-none. 
Q. The next one is July-does that show they were all a p-
proved by the Government~ 
A. Yes, the same as the first one-all approved. 
Q. I will take the month of August is that all approved~ 
A. The same as the first one. 
page 151 ~ Q. I 'vill take the month of November-is that 
all approved? 
A. Yes. 
Q. The month of December? 
A. Yes. 
Q. And April of this year, is that all approved f 
A. _Yes-with the exception that the sample for bronze is 
over-due three months. 
Q. vV as a monthly report furnished you each month and 
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Q. Both as to equipment and progress and delivery of ma-
terials 1 
A. Yes. 
· Q. vVere those sent you by the Government. I notice some 
are not signed; were they all alike, furnished by the Govern-
ment on Government forms~ 
A. Yes. 
Q. They are simply furnished you by the Government; you 
have nothing to do with them 1 
A. That's right. 
~Ir. Barron introduces Defendants' exhibits "20", "21", 
"22 ", "23 ", "24" and " 25 ". 
Q. 1\tir. Agostini, in regard to the work, when you start the 
stone work required under the contract 7 
A. The middle part of August, 1927. 
Q. Would it have been proper to have started it before 
that? 
page 152 ~ A. No. 
Q. vVhat had been done before that¥ 
A. Laying the foundation. 
Q. vVhat class of labor did you employ to set the stone? 
A. Hod carriers and stone setters. 
Q. \Vho did you go to to get them and from whom were you 
required to get them 1 
lt. The union delegates. 
Q. \~Vhen you start a job there and want some stone masons 
and you want hod carriers, explain to the jury who sends the 
men to you 1 . 
A. As soon as we are ready for help ·we 'phone the dele-
gate and when we need a stone mason or stone setters we get 
in touch with the stone setter's delegate in Yonkers, West-
chester County and he sends the men. In all we had about 
twelve men. · 
Q. Did you pay any of these men except when actually 
working on this job? , 
A. We paid them by the hour. If they worked 15 minutes 
they were only paid for fifteen minutes. They get so much 
money per hour. 
Q. vV as every effort made by you to get the best men you 
could? 
A. Yes-positively. \!Ve tried about 12 and got 4. 
Q. N o,v, lVIr. Agostini, will you please take these photo-
graphs and identify them and put them -in the 
page 153 ~ dates they come. I especially want you to make 
clear with reference to 'vhat Mr. McCarthy tes-
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tified to that when he started in the first part of August that 
you did not have any steam hoists. Will you take these and 
get the dates right showing the progress of the work. Put 
them in order. Now ~fr. Agostini I hand you four photo-
graphs (Exhibits 26, 27, 28 and 29): \¥"ere those photographs 
made of the building by a photographer with you present~ 
A. Yes. 
Q. Take the first one-August 21, 1927. Does that show 
the building at that time ; at the time the stone work was 
~tarted 1 
A. Yes. 
Q. Explain to the jury about that. I would like for you 
gentlemen to see that with reference to Mr. ::McCarthy's tes-
timony it shows the foundation. 
A. The stone was set in the alleyways on the back. 
Q. Does not the photograph show it had not progressed one 
block all around beyond the foundation f 
A. None beyond the foundation. Just ready to start to set 
the stone. · 
0 Q. Take the next one-September 30th-a month later. 
What does that show? 0 
A. This photogTaoph shows the first floor-concrete slab 
'vas poured and derricks erected for the proper construction 
of the stone work. 
Q~ \Yhat kind of derricks are they? 
page .154 ~ A. Hand derricks. 0 
0 Q. I now hand you another photograph dated 
November 1 and I will ask you to identify properly the der-
ricks 1 What kind they are and the progress of the work at 
that period 1 
A. This photograph shows three derricks in place setting 
stones and two towers-that is equipment with a steam hoist 
ready for the second floor. 
Q. Do I understand that from the beginning of the founda-
tion and through the first floor you used a hand derrick? 
A. Yes. 
Q. Is that the most economical way to handle that on the 
ground and the first floor~ 
A. Yes. 
0 Q. When you get to the second floor you put your steam 
hoist up? · 
A. Yes. 
Q .. Was it necessary before tha.t1 
A.No. 0 
Q. I now hand you another dated March 3, 1928, and ask 
if that is the building as of that date 0l 
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A. This photograph shows two derricks ; one with the stone 
hung on the cable and the stone work of the building prac-
tically completed. · 
Q. As I understand it the steam derrick. ~Ir. ~IcCarthy 
said there were none there. Could you have used them with 
economy when he was there 1 
page 155 } A. These are not steam derricks they are ele-
va tors. Hand derricks were used exclQ.sively 
through the job. The elevator was used for the smaller pieces. 
We had wheel barro,vs that all the small pieces were put in 
and rolled to the elevator and taken up to the 2nd and 3rd 
floors, but the biggest pieces were exclusively handled by the 
hand derrick which had a 25 and 30 foot boom. 
Q.. Why did you use a hand derrick? 
A. Because it was the most practical way. . 
Q. Does the stone require, and is it economical to use the 
hand derrick? · 
A. Yes. 
Q. Was there any reason why you wanted to use expensive 
or out of date machineryY 
A. They use steam derricks when the building is over eight 
stories; other,vise it does not pay. 
Q. How many stories is this building? 
A. ·only two. 
Q. ·Now·, l\Ir. :rvrcCarthy spoke of an agreement he made 
'vith you in regard to his going to work for you and intro-
duced a contract. Please explain that to the jury and eA.-
plain whether you ever made those kind of contracts with 
other men and why you made it with him. 
A. When 1\tfr. 1\1cCarthy came to the building the first time 
representing Consolvo and Overmyer he stated that if they 
'vere not going to get the contract that he would like to run 
the job for us. .At that time I said to him about 
page 156 } the union conditions and I specifically mentioned 
to him the Loews Theater job which had been 
stopped for a month and a half due to the fact that the stone 
contractor had not contracted in accordance with the union 
regulations. I told him we were not ready to set stone, but as 
soon as we were we would let him know and if his services 
·were required we would see what we could do. He left his 
address and a week or ten days prior to starting the work I 
got in touch with him and he came down and in looking the 
proposition over I said "Wbat do you think the work will 
eost" and he said "I think I could do it for $17,000". I al-
most laug·hed at him and I said if you can do it for that in 
addition to your day's ·wo~k, which 'vas $1.00 more than the 
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union scale, in addition to your work, I will give you 50% of 
what you save below that amount. This is customary in or-
der to push the work more. About ten days ago I asked a 
carpenter to say what he thought certain 'vork would cost 
and he said $3,700. I said if you can do it for that anything 
you save below that is one-half for you. It is very customary. 
It gives him an interest besides the $1.00 per day extra as a 
foreman. l-Ie has an interest in it. 
By Mr. Brandt: The contract speaks for itself. 
A. by the witness: I haven't that contract. 
By Mr. Brandt: What contract~ 
By l\Ir. Barron: A contract he made with a carpenter. 
By lVIr. Brandt: I am surprised Senator, I did 
page 157 ~ not think you would do that. 
By l\fr. Barron: You were sitting here. 
Q. In your first agreement evidenced by the two letters of 
~larch 14th and lVIarch 28th, I believe those were the dates, 
you refer those letters to a contract between you and Con-
salvo and Overmyer to be subsequently made after you were 
awarded your contract with the Government: Will you please 
state some of the necessary terms and conditions that would 
have been embodied in the final contract between you and 
Consolvo and Overmyer before they could undertake this 
work. 
(Objection. by lVIr. Brandt.) 
By the Court: I think the contract would have to be subor-
dinated to the contract behveen the Government and Agostini 
Brothers. 
By l\ir. Barron: Your Honor 'vill recall that the alleged 
contract, which I confess I do not think was a contract is evi-
denced by a letter from Consolvo and Overmyer under date 
of J.\tiarch 15th, 1927. 
By Mr. Brandt: The letter of J\iarch 28-tha.t 's the accept-
ance. 
By Mr. Barron: The offer was as follows: ''We will also 
do the hauling, setting, cleaning and pointing· for the sum of 
$25,000". That is in the letter of 1\iarch 15th. In Agostini's 
reply of 1\iarch 28th they say '' ..... t\..s soon as the con-
page 158 ~ tract is awarded by us we will enter into a con-
tract with you in a more detailed form". At the 
top it says "we hereby accept your estimate". As I con-
sider it-that on·its face is an executory agreement between 
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the parties embracing the amount and generally the .work to 
be done 'vith an express proviso, because at that time Con-
~olvo had not even gotten the contract; therefore, he could 
only have made an executory contract with Agostini Broth-
ers because Agostini Brothers had not gotten the -contract 
\vith the Government. I maintain when you construe the 
two letters with those provisos "as soon as the contract is 
given Agostini by the Government he will then enter into a 
contract with them it is not a contract. It is hard to show 
what would be necessary to conform with the contract of 
Consolvo & Overmyer, I don't think Your Honor has ruled 
that. For instance here is a matter of liquidated damages. 
In all the contracts that Agostini Brothers made with sub-
contractors the sub-contractor had to give a bond; there is 
nothing· in that letter about a bond. This \vitness can state 
that bonds are required. 
By the Court: vV ould that be required by the Govern- · 
mentt 
By lVIr. Barron: The Government requires Ag·ostini 
Brothers to give a bond; the Government looks to Agostini 
Brothers. Before Agostini Brothers makes a contract with 
a sub-contractor they are going to require a sub-contractor 
· to give a bond. 
page 159 ~ By the Court: I think anything usually in the 
contract would be alr-ight. 
1\Iotion overruled. 
Direct Examination of l\fr. Edwin L. Agostini continued: 
By lVIr. Barron : 
Q. Mr. Agostini, in the ordinary course of business in the 
making of a contract between you as a general contractor 
and ·Consolvo and Overmyer as a sub-contractor, what would 
there have been necessarily and reasonably placed in the 
contract to protect you and them~ State a few of the things. 
A. When the work should begin. 
Q. Was anything· stated in the two letters about when it 
should begin? 
A. No. 
(Objection by Mr. Brandt. 
Objection overruled.) 
By the Court: I will hold the contract between the two a 
binding contract-you can state what the detailed contract 
would have had in it. 
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Q. ~Ir. Agostini state some of the necessary and reasonable 
conditions that \vould have had to be in the contract 1 
A. That all union men should be used. 
Q. Were they in all of your contr~cts with sub-contrac-
tors? 
A. Yes, I have seven or eight already executed by other 
sub-contractors and can sho'v they are in all of 
page 160 ~ them. 
Q. What is the next reasonable requirement Y 
A. When the work should be completed "lind the penalties · 
if not completed at that time. 
Q. State what penalty you were unde~ if your contract was 
not completed in 455 days? 
A. A forfeit of $100.00 per day. 
Q. Did you and J\fr. ~Consalvo ever discuss what amount 
he ''rould be liable for in the event it was through his fault 
the building was Iiot completed f 
A. No. 
Q. What was another necessary requirement to place in 
that contract? 
A. The dates in which we were to make the payments to 
lVIessrs. Consalvo and Overmyer and the amount of the per-
centage retained. · 
Q. Was anything said about that? 
.A. No. 
Q. State any more necess·ary and reasonable conditions to 
go in that contract? 
A. The bond that they would be required to furnish for 
the proper prosecution of the work and the completion of the 
contract. 
Q.. "r as that ever discussed with you. The amount o:f the 
bond? 
A. No. 
Q. "\Vhat other necessary conditions? 
A. The publiG liability insurance and the com-
page 161 ~ pensation insurance required by law. 
Q. What other conditions if any-or, does that 
embrace substantially all of them? All that you can think 
of? 
A. That's about all. 
Q. Now, J\{r. Agostini, was there ever any discussion be-: 
tween the plaintiffs and the defendants in this case; did 
the minds of the parties ever meet on the requirements you 
have just stated~when work was to begin; that union men. 
\Yould be used; when the work was to be completed and the 
penalty for a delay, the dates of payment, and percentages 
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of the payment retained; the amount of the liability and pub-
lic compensation insurance; 'vere they ever discussed he-
tween you and Consolvo and Overmyer----,did your minds ever 
meet on them? 
By Mr. Brandt: The court has ruled there is a binding 
eontract, so I submit this is not proper. 
By the Court: That will be controlled by instructions. 
Objection overruled. 
A. We never discussed those conditions at all. Never said 
~nything about them. 
Q. Would it have been necessary for you to agree upon 
these things before a final contract could have been madeY 
A. No. 
Q. Would it not have been necessaxy for you·and Consolvq 
and Overmyer to get together on these things be-
page 162 } fore a contract was made? 
. A. Oh! yes. 
Q. Mr. Agostini, using this to refresh your memory. Mr. 
:NicCarthy yesterday made some estimates which we took 
down. He testified that in his opinion it would require four 
stone masons, one fo1'eman and eight stone setters helpers 
and an engineer to have completed that work and that it would 
have required 75 days, or at a maximum four months, taking' 
out Sundays and half days S'aturdays. Will you please take 
his own figures and show, first, using his own figures, what 
you would have had to pay four stone setters, the engineer, 
and the eight helpers, using his o'vn figures, as to what you 
pay them-$14.00 per day to the stone masons, and $11.50 
per day to the stone masons' helpers, ·and state what it 
:amounts to~ 
(~. 's Ex. 30 introduced.) · 
A. Four stone setters 96 days@ $14.00 per day is $5,376.00. 
By the Court: .. flow many days? 
A. 96 days. 
By 1\{r. Brandt: Whose figures are you contradicting Y 
A. Mr. J\icCarthy 's. 
Q. T.ake this maximum of 96 working days-4 stone setters 
$5,376.00; one foreman who gets $1.00 per day over the scale, 
96 days-$1,440.00; eight setters' helpers at $11.50 per day 
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is $8,832.00. Now that makes a total of how much according 
to his own figures for labor if you used the amount he said 
would _be the highest you would charge~ 
A. $15,648.00. 
page 163 ~ Q. Did you make out the same figures for what 
he ·said would be the minimum amount of labor 
required? 
A. No~ 
Q. Add to that and explain to the jury the items, taking 
his figures, the items necessary to be done? 
A. The compensation and public liability insurance at 
$8.32-that's the rate made by the insurance company-
$1,301.91; that makes the total amount for labor $16,H49.9J. 
Then these other estimates were taken from Consalvo and 
Overmver's statement. 
Q. Their own statement7 
A. Yes-the mortar they estimated $1,050.00; cleaning and 
pointing $1,500.00 ; special anchors $100.00; freight on equip-
ment $400.00, transportation of men $425.00; equipment 
$2,775.00. Thirty-nine cars of stone at $15.00· per car 
$1,170.00; that's $15.00 per truck 78 days. Hoisting engine 
75 days at $10.00-$750.00; miscellaneous equipment 
$1,125.00; the total amount is $26,234.91. 
Q. So if you take the four months· which ~fr. McCarthy 
said it might reasonable take, ·using his own figures, and his 
cost, and taking Consalvo & Overmyer's fi-gures, it shows it 
would have cost him more, without overhead, than the $25,-
000.00? 
A. Yes. 
Q. If you add the overhead in there it would amount to 
how much? 
page 164 ~ A. 10% overhead would be $2,623.49, making 
a total of $28,858.40. 
By Mr. Brandt: Did you make these figures on a 96-day 
basis? 
A. Yes. 
By Mr. Barron: 
Q. Mr. Agostini in the statement that was introduced yes-
terday and to bv ~Ir. Consalvo he estimates the labor would 
only cost $10,05b.OO; ~[r. ~lcCarthy fixing the per diem and 
the maximum amount, makes it how much for labor·? 
A. With the compensation insurance or without it Y 
Q. With it? 
A. $16,949.91. 
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Q. I notice in his statement yesterday he did not include 
indemnity insurance f · 
A. Yes. 
Q. In the estimate of figures used by 1\Ir. Consolvo they 
are based on limestone. In the figures he gave did he include 
granite in the estimate f 
A. No. 
Q. Mr. Wadsworth estimated the cost of labor· at from 75c 
to 80c per hour. Ifow much did you actually pay labor? 
A. $1.12% per hour. 
Q. What did you pay the Derricl{men? 
A. $1.37% per hour. 
Q. So ~Ir. 'Vadsworth's estimate to the jury was based on 
75c and 80c and it actually cost you $1.12¥2. Was 




By 1\ir. Brandt: 
Q. You only used labor on the stone work that cost you 
$11.00; you did not use other kind of labor-no cheaper la-
bor? 
A. No. 
Q. You are sure of that-your pay-roll tickets show that? 
A. Yes. 
Q. You have checked them all~ 
A. With the exception that one or two men offered to work 
for a little less and I so charged them. . 
Q. One or two men-with that exception, but the general 
rate was $1.12112 f 
A. Yes. 
Q. What did you pay the one or two exceptional men' 
A. I think 87lf2c. 
Q. Did that against the rules of the union did you not? 
A. They were violating them. · 
Q. You were too i 
A. No-I was not. 
Q. They were supposed to get the union scale i 
A. Yes. 
Q. And you paid them less-how many men i 
A. I don't remember. 
Q. Can't you estimate it-one or two f 
A. Two or three. 
page 166 ~ Q. ~I ore than three? 
A. I cannot say about that-the cards will show. 
,---- --
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Q. You don't know? 
A. No. 
Q. What kind of work did the .871h men do-stone work? 
A. Yes. 
Q. They worked on stoneY 
A. These few. 
Q. Those few or those two? 
A. These fe,v-there might be two or three. 
Q. Did those men come to the job to get work¥ 
A. Yes-they were brought in there by the Delegates. · 
Q. And you hired them for less than the rate of pay al-
though brought in by Delegates. Is that correct? 
A. Yes. 
Q. lvir. Agostini, on ~fareh 28th when you answered the 
letter of Consolvo and Overmyer and accepted their esti-
mate, who.were the members of your firm Y When you made 
this contract "iith Consolvo and Overmyer Y 
A. All three of us. 
Q. That was Edwin, Edmund and Edward Agostini? 
A. Yes. 
Q. They were the members of the firm on the 31st of 
1\{arch? 
A. Yes. 
Q. They were the members w·hen you made the contract 
with the Government? 
page 167 ~ A. Yes. 
Q. They are now? 
. A. Yes. 
Q. Would you mind telling me why in your contract with 
the Government-it is for information-and you have offered 
it in evidence--:-why the only two members are shown to be 
.JiJdward and Edmund Agostini Y 
A. Because just before that time, about three or four 
months after that, I was in Europe and within that time I 
had to withdraw ~y name so they could sign. But I always 
was a partner-I had to withdraw my name from the Clerk's 
office. 
Q. Did you withdra-w it from the Clerk's office? 
A. Yes. 
Q. By what process-what kind of paper did you filet 
A. I don't know. · 
Q. Did you file a paper there? 
A. Yes. 
Q. Well, what kind-who signed it? 
A. Only me as I remember. 
Q. You did that _under the Virginia lawY 
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A. Yes. 
Q. When did you go to Europe T 
A. Four or five months before the 31st of M'arch. 
Q. Then you were back in the United States on the 31st 
of March? 
. page 168 } A. Yes. 
Q. Then you were back in the United States 
on the 31st of 1\{arch f 
A.. Yes. 
Q. On the 28th of March? 
A.. Yes. 
Q. You signed this contract with Consolvo and Overmyerf 
A.. Yes. 
Q. You were a member of the firm-you had come back 
then? 
A. Yes. 
Bv 1\tir. Barron : He admits he was. 
By 1\fr. Brandt: I have him on cross examination now. 
Q. Now you gave a bond to the Government under this 
contract on the 12th of April, 1927? 
A. Yes. 
Q. Then you went to Yonkers authorized to go to work 
on the 9th of April Y 
A. No-1\iay 9th. . 
Q. And you started to work on the 9th of May? 
A. A few days afterwards. 
Q. How many¥ 
A. I started the exc.av~tion I think on May 14th or 15th. 
Q. Then it was on the 14th of 1\tiay the first time you wrote 
"'Exhibit C" to Consalvo and Overmyer? 
A. After I got to Yonkers. 
page 169 } Q. You had been working on the job and said 
you found the union 100% and according to the 
rules unless they did the brick work they could not do the stone 
work¥ 
A. Yes. 
Q. The rule you are talking about-did you have a bric.k 
eon tractor or do you do your own? 
A. We do our own generally. 
Q. "What other kind of work did you do yourself in that 
job? · · 
A. What we did is the carpenter work, the concrete work, 
stone work, the brick work, the iron work and the wood work .. 
Q. You did all of that? 
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A. The rest was sub-let. 
Q. You did sub-let the plastering job! 
A. Yes. · 
Q. You did that because the job was more than $50,000.00 
or because the union permitted you' 
A. Because it was over $50,000.00-that's the reason. 
Q. You don't do the plumbing here? 
A. No. 
Q. Did you do the heating work¥ 
A. No. 
Q. You did give a contract to a Norfolk man to. do the 
plurnbing and heating~ 
A. No-just the plumbing. 
Q~ You did take an estimate from him on both did you 
notY 
A. Yes, he was higher on one than both. 
page 170 ~ Q. Did you accept the Duell contract with 1\Ir. 
Duell and then change on him because you could 
get the heating· done for less than he· offered to do it? 
A. No. 
Q. Did you get the work done on the heating on this build-
ing at a lower price than l\1r. Duell, the heating and plumbing 
man, offered to do it Y 
A. Yes. 
Q. But you had asked him for an estimate on both the 
plumbing and heating? 
A. Yes. 
Q. And he gave you an estimate on the plumbing and heat-
ing? 
A. Y es-separa.tely, so much for the plumbing and so much 
for the heating·. 
Q. You totalled the cards here yourself on the adding ma-
chine-these labor tickets-you helped do it Y 
A. Yes . 
. Q. You checked them all yourself 1 
A. Yes. 
Q. You helped to make the totals of $10,000.00 and 
$7,900.00? 
A. That is 'vhat the cards made. 
Q. You checked them yourself and, of course, you know 
they are correctY 
A. Yes. 
Q. Did you keep a time book there¥ 
A. Yes. 
page 171 }- Q.. Are they the originals Y 
A. Yes. 
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Q. They were kept together week by week? 
A. Do you mean they were kept with the other cards? 
Q. I understood you to say you kept a separate account for · 
this stone work on the Consolvo and Overmyer contract 1 
A. Yes. 
Q. Did you have anyone keeping time on the job except 
these cards? 
A. I did. 
Q. Did you have a book in which you kept the time Y 
A. These are the books themselves, I have a hook which 
goes through the holes. Each man has one card a week. 
Q. This is every day in the week? 
A. Yes. 
Q. How did you keep the- daily time sheet. This man has a 
card and on the end of the week he turns in the card aud you 
credit him? 
A. No-this card is kept by me. Monday $8.00; Tuesday 
$8.00; Wednesday $8.00; Thursday $8.00, total $32.00-at 
$1.75-$36.65. 
Q. That's for the whole week and that's the only record 
you have? 
A. No-these are given to the bookkeeper on Thursday 
night. He makes out the pay-roll and he keeps these cards 
on his ledger. Then Friday he gives me the pay-roll. I go 
to the men with these cards and let them sign 
page 172 ~ them and pay them off. 
Q. I understand that process. But what do you 
give the men on the work when you pay him off? 
A. The envelope which is written the same as -the time 
card. 
Q. Does he punch a clock when he comes or leaves? 
A. No. 
Q. You have taken .this card out here (come down here) 
what is that "truck"~ 
A. Truck 
Q. What is next to it? 
A. Eight. 
Q. Six-Eight hours on truck work. What next? 
A. Concrete-S hours. · 
Q. What's this? 
A. Stone. 
Q. Eight hours of stone? That's on three different l<inds 
of work. 
A. Yes, but that is tl1e Engineer. 
Q. What 'veek is that for? 
A. If I refer to the Ledger I can tell you. 
r------
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Q. The dates in p-erhaps one or two 'vere just missed Y 
. .A. Yes. 
Q. Why are the circles around :fifonday? What is that 
for? 
.A. That's in figuring-the bookkeeper figures 8 hours and 
this man I don't know. I didn't do it. 
Q. vVhy is the circle around two of these items and not the 
rest~ 
page 173 ~ A. I can't explain that. 
Q. That's $65.00 and some odd c.ents? 
By Mr. Barron: That is the Engineer? 
A. Yes-the Engineer. 
Q. This engineer, therefore, was the man running the crane 
or hoist, and he was using it on brick work, stone work aud 
concrete work? 
.A. Yes. 
Q. And you have c.harged this whole $56.35 to the Consolvo 
and. Overmyer account? 
A. I stated before that I separated the time the best I 
could. Now let's see just ho'v many you ~ill find like that. 
Q. I don't want to find any more. 
A. You have them mixed up. 
Q. vVhat has any other card to do with it. Will you an-
swer my question:. Does that item of $56.35 represent that 
card? 
A. Yes. 
Q~ And it is charged in as a part of this $10,000.00? 
A. Yes-but he worked on it four months and I only have 
the stone 'vork charged with two or three weeks. 
Q. Alright, we heard you say that before? 
A. That's wl1at I said before. 
Q. Now, don't ·get excited 1\~r. Agostini, we just want the 
fac.ts. 
By 1\tir. Barron: Please leave the cards together. 
By }fr. Brandt: They are together like they were this 
morning·. 
page 174 ~ Q. Look at this c.ard and tell me what it rep-
resents? 
A. That is W. IIobson 's card. 
Q. What does it ~epresent-labor, doesn't it? 
A. Yes. 
Q. How much was paid him? 
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· A .. 65c an hour. 
Q. What kind of work according to your sign 1 
A. Stone work. · 
Q .. 65c an hourY 
A. Yes. 
Q. What other kind of workT 
A. Concrete-to cut some of the concrete, it is generally 
not level and smooth and he had to cut it to fix for the stone. 
Q. Then if concrete is put here it should not be in here. 
A. It should because if it was rough it should be put 
smooth. · 
Q. He got ·.65c and was working on stone and concrete .. 
What does this one represent Y 
A. That is Watts-another man .. 
Q. VVhat kind of work did he doY 
A. He was a hod carrier. 
Q. Yon have him down for stone and concrete 7 
A. Yes. 
Q. Yon were paying him ~65c an hour Y 
A. Yes, to get the beds ready. 
Q. Here's one. Look at it. It is not signed, but I guess 
that's alright-what does that represent? · 
page 175 ~ A. N ormal).-he was getting .87lf2c per ·hour. 
Q. What kind of work was he doing? 
A. He was working on the stone. 
Q. Isn't the word steel on there Y 
A. lie didn't do any on that-he must have gone to get the 
steel anchors. 
Q. Although he is a mason he did do st~el work-did it 
take him 8 hours to get the anchors Y 
A. I-Ie was placing· them. 
. Q. You have him charged with 161h hours to get steel 
anchors? . 
A. And to place them in the wall. 
Q. That was in the wall-what's that concrete forT 
A. Concrete. 
Q. But you have charged it to steel work? 
A. Steel work pertaining to stone work. 
Q. Yon said they were right and that you checked them 
and that they all represented stone work. So that's for steel 
work thought charged to stoneY 
A. S'teel work on the ·stone. 
Q. What is this card Y 
A. Mr. Nichols. 
Q. What is that for7 
A. Stone. 
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Q. Who signed it~ 
A. He put an X on there in my presence. They 
page 176 ~ are my initials. 
Q. How much was he getting Y 
A .. 75c an hour. 
Q. What was he a stone worker¥ 
A. He was a hod carrier. 
Q. You have him down for stone¥ 
A. A hod carrier for stone work. 
Q. That's one of the men getting $1.25 for stone work? 
A. You may find half a dozen there like that. 
Q. Wasn't this a man according to the union rules who was 
supposed to be employed at $1.12112 per hour-is that cor-
rect? 
A. Yes. 
Q. What does commori labor gett 
A. There was none on the job at all. 
Q. What does this representi 
A. That's the same thing. 
Q. vVhat does it represent' 
A. Concrete on the first day and stone thereafter. 
Q. How much is the rate of pay? 
A .. 87~c. 
Q. That was a stone worker Y 
A. Yes. 
Q. He did not get $1.121;2 t 
A. No, they offered to work for less. It was to my ad-
vantage if they would work for less. 
Q. What does this one representY 
A. The same thing-the same as before. 
page 177 ~ Q. Stone work~ 
A. Yes. 
Q. What is the rate of pay f 
A .. 75c per hour. 
Q. This man worked on the job 46 .hours. Is that concrete. 
There's the total. Toney Lopez is his name T 
A. Yes. · 
Q. So he didn't get $1.12 T 
A. I said before some of them worked for less. 
Q. This is MC:C'arthy 's card-how much did you pay him 
and how many days did he work Y _ 
A. $15.00 per da.y. 
Q. No change on the character of work performed. Brick 
is cut out and stone put there T 
A. In this particular instance. 
Q. Now in these little blocks you have made checks along-
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side of, that shows the kind of work a man does, doesn't itT 
A. Yes, but we have no provision there for stone masons. 
Q. But if a carpenter you check it, or a carrier, or a laborer 
you check it~ . 
A. Yes, but let me explain these notations. They are made 
because when we have perhaps 50 or 60 men employed we 
secured these cards to avoid delay. When you get to the car-
penters you can find them, and brick masons the same thing. 
Thev are in order. 
· Q. That is correct. That's what I have been 
page 178 r referring to, but when you secured them you 
'vould say if a mason you say brick mason, and 
if a laborer you say laborer, and when you pay them off you 
have them altogether? 
A. Yes. 
Q. I would like for you to look a.t the card of Lopez again 
and say if he is not checked as a common laborer 1 
A. He was union. 
Q. IIow did you pay him~ Ho'v much 1 
A. He offered to work for less. 
Q. How much did you pay him Y 
A .. 75c. 
Q. He is one of the men the Delegate sent you Y 
A. Yes. 
Q. So the union men were sending you men you were pay-
ing .65c to .. 75c an hour. A Delegate of the union did that. 
Is that correcf? 
A. Yes. 
Q. Look at this and tell me what this represents' 
A. That's for a 1aborer by the name of Lima. 
Q. He is marked laborer Y 
A. Yes. 
Q. What's the rate of pay' 
A. .65c-he was doing night work. 
Q. He was on stone work? 
A. Yes. 
Q. You checked it as common laborer? 
page 179 r A. Yes. 
Q. If a brick mason or a stone mason you check 
it brick mason or stone mason 1 
A. Yes. 
Q. Look at McCarthy's card and see if not checked as a 
stone mason Y 
A. Yes, it is. 
Q. Look at this card and tell me what this man was doing? 
A~ I-Ie was working on the stone. 
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Q. How much did be get? 
A. .75c-a union hod carrier. 
Q. That man is checked as a common laborer? 
A. I just said that hod carriers are the same as common 
laborers. · · 
Q. Look at this-what's this man doing? 
A. It's the same man. 
Q. It is not for the same time. It's different dates. 
A. Yes. 
Q. I want to show you these two-are .they for different 
dates~ 
A. Yes. 
Q. They are? 
A. Yes. 
Q. They are-please see if they are not stamped the same 
date and both for the same man and both charged into the 
same account? 
page 180 ~ A. No-one is for one and one for another. 
The one you showed me before is for. this man. 
Q. They are paid on the same date. One is paid . 75c and 
one .65c and they both worked on stone? 
A. ·Yes, they were both hod carriers and union men. 
Q. They are marked common laborers? 
A. Yes. 
Q. Look at this one-August 31st, D. Samatoris-what is 
he marked? 
A .. 87lf2c. 
Q. What is his business? 
A. A hod carrier or laborer. 
Q. Hod carrier? 
A. Hod carrier or laborer. 
Q. When was the stone put on there? When you paid him 
off? 
A. No-w hen he starts work. · 
Q. He got .871hc per hour? 
A. Yes. 
Q. Look at this of August 19th, and this of August. 13th, 
one is for Angelo and the other Virma-tell us what kind of 
'vork. they did f 
A. Stone work. 
Q. How much did they get? 
A . . 87%.· 
Q. These are the five or six, or three or four f 
A. I don ~t remember how many there ·were. 
page 181 ~ Q. Look at these. This is Mr. Bashara. W1tat 
kind of work 'vas he doing¥· 
--- -~ -- -------
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A. Stone setting. 
Q. How much did he get 7 
A. He is an apprentice boy. He got .80c per hour. 
Q. What is there to show he is an apprentice boy 7 
A. I said this is only for the envelopes. 
Q. You pay an apprentice boy more than a stone laborerY 
A. Should I have charged him $1.12 and only pay him 
.75cY I explained to· you he is an apprentice boy. 
Q. What is this man, an apprentice boy too Y 
A. Yes. 
Q. How many apprentice boys dod you think Consolvo and 
Overmyer would have employed to do their work? 
A. I don't know. · · 
Q. How much was his pay Y 
A. $20.00 per week-flashing the stone. 
Q. That's charged to stone work? 
A. Yes. 
Q. What is there to show he is a.n apprentice boy? 
A. No such thing as that. He is just an apprentice boy. 
I explained they were marked that way only for the en-
velopes. · 
Q. Here's another card of .65c per hour-R. Turner-did 
he do stone work Y 
A. Yes. 
Q. He worked 40 hours· on stone-that was 1n October, . 
19277 
A. Yes. 
page 182 } . Q. What did this man do Y 
A. He was a carpenter. 
-Q. Why put him in stone work Y 
A. Because stone men are supposed to protect their work 
· with boards and he· did that. 
Q. How much did you pay him Y 
A. $1.25 per hour. 
Q. A carpenter doing stone work? 
A. No he was working· to protect his work. 
Q. How long a time did" it take for him to do that Y 
A. At differ_ent stages of the work he has to protect cor-
ners and things like that. 
Q. Would he work four days a week dong that! 
A He worked 28 hours a week protecting the stone · and 
got $1.25 an ·hour. 
Q. How many carpenters did you have protecting the 
stone? 
A. Just one at the time. 
132 Supreme Court of Appeals of Virginia. 
Q. I know, but at different times how many of those car-
penters did you have for protecting stone? 
A. There might have been three or four. 
Q. Did you have any two weeks in succession? 
A. There might have been. 
Q. It would depend on the stage of the work I suppose? 
A. I can remember two years ago- · 
Q. You do remember then 'vhen you state there were two or 
three that worked for less than the union rate of pay. Look 
at this and see what this is~ 
page 183 ~ A. That's a carpenter. 
A. $1.50. 
Q. What rate of pay! 
Q. What does this man do? 
A. Carpenter. 
Q. What pay¥ 
A. $1.50. 
Q. Look at this and see what this one was doingf 
A. He was a carpenter. 
Q. This one was a carpenter too? 
A. Yes. 
Q. Four of them? 
A. Yes. 
Q. They were getting $1.50 per hour? 
A. Yes, protecting the stone, and I leave it to Mr. Over-
myer if that is not a fair charge for carpenters. 
Q. Alright, 've will let him tell us when you are through. 
Here is a card that seems to be for a hod carrier-you kept 
all these cards together in connection with this Consolvo and 
Overmyer work? 
A. No. 
Q. You separated them when? 
A. When they were turned in for the pay-roll. 
Q. After doing that-paying off-you separated the Con-
salvo and Overmyer cards Y 
A. Yes-they were given to the Foreman. 
page 184 ~ Q. You did not fix any cards or try to arrange 
them just before the trial did you 7 
A. No. 
Q. None of that thing has been done in the last four or five 
weeks? 
A. No. 
Q.. Whose card is this 7 
A. Meiry's card. 
Q. Is it signed? 
A. No. 
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Q. October 21, 1928. 
A. Yes. 
Q. When was it made out-is that the right date Y 
A. No-in some instances these· cards may have been mis-
placed. 
Q. Is it the correct date? 
A. I don't kno,v. October 21. 
Q. October 21st. Do you know what day in the week that 
'vas? 
A. No. 
Q. Didn't _you know it 'va~ on a Sunday. Do you know Oc-
tob~r 21st, 1927, was a Sunday? 
A. N o-I 'don't. 
Q. Let's get a calendar and show it to you. What is the 
proper date for this card? 
A. I ·cannot say. 
Q. Why did~ 't you have it signed Y · 
page 185 ~ A. I cannot say about that-it is just not 
signed. 
Q. That is a pretty new card is it not? 
A. Yes, a new card. 
Q. Did you pay everybody else off on the 20th during that 
week-you paid on Thursday did you not Y 
A. First we paid on Saturday, then the union kicked on it 
and we started to pay on Friday. 
Q. Then you paid off on ~"'riday Y . 
A. First on Saturday, then Friday night. 
By the Court: Would October 21st be Sunday? 
By Mr. Brandt: No. 
By Mr. Barron: So then it would not be Sunday. 
By Mr. Brandt: It is not dated. 
By Mr. Barron: Just throw the card out. 
A. I can show you the books these cards were put on every 
week. 
Q. Look at these cards and tell us what they are for please 1 
A. What do you want me to tell you Y . 
Q. 1Vhat were these people doing? 
A. You have showed me these before. 
Q. I have not. 
A. I will bet you ten dollars you have. 
Q. This is a different date Y 
A. What do you want me to explain Y 
Q. Did you say I sho,ved you all of them Y 
A. No-this one you didn't. 
r - --
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Q. Isn't this the card for Bell I showed you for 
page 186 ~ $20.00 per week?. 
A. Yes, you showed me the other one too. 
Q. I am going to ·sho·w you some more of them. What is 
that card? 
A. He was doing stone work. 
Q. How much were you paying him Y 
A .. 65c. 
Q. What kind of work was he doing? 
A. Stone work. 
Q. What were you paying him? 
A. "$75.00 per week. 
Q. He was the foreman? 
A. No. 
Q. Did you pay him by the day or by the week Y 
A. $75.00 per week. 
Q. You kept his time by the day t 
A. Yes-that's a matter of record. 
Q. He did not do any other kind of work but this and his 
name is Camilla? · 
A. That's right. 
Q. How long was he with you? 
A. Two or thre·e years. 
Q. He is a foreman for you? 
A. No. 
Q. What other kind -of work has he been doing in tltis two· 
or three years besides stone work? 
A. Anything we h~d for him to do. 
page 187 ~ Q. Does he do brick work Y 
A. Yes. 
Q. Carpenter work? 
A. No. 
Q. Steel work f 
A. No. 
Q.. Concrete work? 
A. No-he specializes in stone and brick. 
Q. Does he work on both stone and brick? 
A. Not on a big job. 
Q. Didn't he work on brick work in Yonkers? 
A. No. 
Q. Did he do brick work on the church here Y 
A. No, he was employed on the stone. 
Q. On the other buildings has he done any brick work? In 
whose handwriting is the word "Brick"? 
A. I cannot explain that. I am of the opinion that this 
card was not in the slip because it does not belong there. 
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Q. Doesn't belong there. It calls for $25.00 and is signed 
by R. Bell and he is the same R. Bell you have cards for here 
.as an apprentice boy~ 
A. S'ometimes he worked on the st-one and sometimes on 
the brick. 
Q. Did you put him here with the brick work? 
A. In this case he might be in the brick or on the stone. 
Let's see if he is on my slip for $25.00. · 
page 188} Q. What about this man. ·He did stone work 
too. .He is a hod carrier? 
A. He is not a hod carrier-he is , an apprentice boy-
you showed me that before. · 
Q.. N o-I have several for him. You increased him from 
an apprentice boy so that he was getting .80c an hour here 
and not $20.00 per week? You just said I showed you a card 
of this same man before? 
A. Ye-s, and if you will look through there you will find 
it-he was getting .80c per hour and the other boy $20.00 per 
week. 
Q. They were apprentice boys' 
A. Yes. 
Q. Is there a $25.00 item on that slip? 
A. It may not be there. 
By· a Juror: Which bunch of cards did that slip eome 
from? 
A. That bunch. 
Q. That card was from this bunch. 
A. I don't think so. 
By Mr. Ehrenworth: These cards have been put in wee1dy 
rotation. · 
By Mr. Barron: Yon mean you have been all over them 
since we left here. . 
By Mr. Brandt: Yes. · 
By Mr. Barron: When we left them as exhibits we left 
them in order and in the presence of the clerk 
page 189 } they were checked. 
By Mr. ·Barron: You certainly made a. mis-
take in putting the cards together. 
By 1\!Ir. Brandt: You don't mean to seriously contend·that 
we changed the rate of pay? 
By Mr. Barron: I saw you unconsciously take the cards 
out of the sam.e bundle. 
A. I explained the carpenter was put in their to protect 
the stone-ask Mr. Consolvo is that's not the right way? 
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Q. Look at this card-October 27th 1 
A. You showed me that. 
Q. Look at the amount of it-what's the amount due him t 
A. He made less time. 
Q. He is charged as a stone helper-you talked about $1.12 
and $1.50. 
A. Yes. 
Q. What does this man earn. What kind of work does he 
doY 
A. You showed it to me before. Should I pay them more 
if they offered to wo.tk for less? 
Q. You talked about cqmplying with union rules and that 
there would be no contract unless we could comply with union 
rules. What does this one represent here-$75.00-his name 
is Kelly. 'Vhat is this $10.00 for union card item· for? Did 
you pay that out for him 1 
A. I cannot explain that-maybe I loaned it to him to pay 
the union. I don't know what th.~t is. 
page 190 ~ Q. 1\<faybe you loaned it to him to pay the 
union, but you paid him $85.00; $75.00 and $10.00 
for the union. Made him a present I suppose. Was that an 
entrance fee into the union 1 
A. No that was just his dues. 
Q. Why are you paying his union dues if you were his 
employer, or did you make him a present of the ten dollars t 
A. Maybe I did. 
Q. You have charged it here¥ 
A. There is an $85.00 item. 
Q. Look at it and show me any other $85.00? 
A. I take your word for it. 
Q. This same man here seems to have worked on December 
29, and you paid him Tuesday, Wednesday and Thursday, 
and charged four days on stone and you put him down at 
$75.00. 
A. I said he was getting a straight salary-did he sign 
the card? 
Q. No. Why didn't he 7 
A. Just missed it I suppose. 
Q. But he did sign one on December first did he not f 
A. Is it signed¥ 
Q. Isn't itY 
A. Yes. 
Q. That's when you gave him $10.00 Y 
A. Yes. 
Q. Here you gave him $75.00 for four days work and he 
did not sign the card Y 
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page 191 ~ A. That's right. 
Q. vVho is )\,fr. Sapiro Y 
A. lie is the stone foreman. 
Q. What does he getf 
A. He is paid by the day. 
Q. What are these items in the corner the notation ST and 
Dr~ 
A. They must be stone setter. 
Q. What does it mean-don't you know what your own 
1narks mean? 
A. I don't know what it means. 
Q. Some of your employees put it there? Don't you know 
what it refers to 1 
A. No. 
Q. Doesn't lt mean "stone" and "brick"? 
A. No. 
Q. "St" for stone and "Br" for brickY 
A. The man is here-ask him. 
Q. Here is Tony Janter, his card has the same thing-what 
does that mean-is that an idle expression-could it mean 
anything else than stone and brick~ 
A. I couldn't say that; I never put it there. 
Q. Did he do brick and stone work? 
A. No. 
Q. In one case he is checked as a brick mason and the the 
next as a hod carrier Y Now one card shows him as a hod 
carrier and one as a brick man t 
A. That's different men. 
pag·e 192 ~ Q.. This man is checked as a brick mason and 
this one as a hod carrier-you have here the let-
ters "St'' and "Br" what do they mean~ · 
A. I don't know. 
Q. Who put them there? You have the word stone writ-
ten alongside it here~ · 
A. Yes-that's right. · 
Q. Are there two S'antinis, .G and A? 
A. Y es-riglit. 
Q. They both do stone work? 
A. Yes, sir. 
Q. You pay them $1.121h do you Y 
A. Yes all of them except the fe,v you showed me. 
Q. I notice Mr. Agostini all of your cards are dated wit11 
rubber stamps? . 
A. N a-sometimes by hand. 
Q. Are they usually not? 
A. The bookkeeper puts it there. 
,--
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Q. Did you say yon examined and checked them? If yon 
did, are they not dated with a rubber stamp' 
A. I think they are-some might be with e pencil. These 
cards are made as soon as the pay-roll is made and sopietime 
I have to make the cards not made at the time of the pay-roll; 
for instance, then they might not be stamped. 
Q.. you have the two sa:ndinis working for you.,. 
A. Yes. 
page 193 ~ Q. Were both tliere at the same time on the 
job in Yonkers~ 
A. Yes. 
Q. On the stone work? 
A. Yes. 
Q. And both got $1.12 per hour 1 
A. Yes. 
Q. And both worked the same day-January 12th f 
A. Yes. 
Q. And each one signed the cards separately? 
A. Yes. 
Q. No mistake about it; they could not by accident have 
forgotten a man's card was made out and make out another 
one for him Y· 
A. N ~no danger of that. .I would like to say this: D. 
Sandini is the foreman; he was working on the Sunday and 
A. Sandini is some ·relation of his. Lots of times the fore-
man himself received the envelope when the other was not 
there and signed the card. 
Q. Signed the other man's name 1 
A. Yes. 
Q. You think that was done here? 
A. I don't know. 
Q. Look at- these four cards and see if they are not signed 
by the same man although D. and A. Sandini Y 
. A. I cannot say about that. 
Q. Here's some more see if they are not all signed by the 
same manY 
. page 194 ~ A. It might have been that way; he received 
his money. I brought it to him. He will be here 
nnd he can explain that. · 
Q. A. Farrar, he was employed on the stone work was he 
not? 
A. Yes. 
Q~ Look at the card very carefully and see if any change 
was made ·on it? · 
A .. Yes, brick was changed to stone. 
Q. He was getting .871;2 per hour1 
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.A. Yes. 
Q. Here's Sandini again. What is this notation up here f 
A. Including Sunday. He made 17 hours includingS'nnday. 
Q. What was he rated at? 
A. $1.12%. 
Q. What's his naiD:e ? 
A. D. Sandini. 
·Q. He is the foreman getting $1.12;~-that 's the fore~ 
man? 
A. Yes the foreman. 
Q. Getting $1.12~2 per hour? 
A. Yes. . 
Q. And the ordinary stone setter gets $1.75? 
A. This is the hod carrier. 
Q. He is a hod carrier-and you say Sandini was the fore-
man and he signed other folks' names? 
A. He is down as a hod carrier. I explained that by say-
ing it was to separate the accounts on the work. 
Q. You could find it 'vhen you changed from 
page 195 ~ brick to stone in McCarthy's case? 
A. Yes. 
Q. Did the same man sign those two cards 7 
A. He will explain that. 
Q. How many stone setters did you eniploy? 
A. Altogether? 
Q. Just setters-not laborers or hod carriers~ 
A. Ten or twelve-including the boys. 
Q. How many days have you been with the stone work so 
:far? 
A. What do you mean Y 
Q. Well, you started it when? 
A. August-the last part of August. 
Q. Ho'v far have you gone with it? 
A. It is all complete except washing and pointing .. 
Q. When did you complete it! · · 
A. About '2% months ago with the exception of taking the 
staging down which 'vas put in the windows. That was done 
later. . 
Q. What time in August did you commence the stone work? 
A. The ·unlmtding of the stone? 
Q. I am talking.about the work on the ·building¥ 
A. The stone was unloaded sometime in the first part of 
August. We began the unloading of the stone ; then the ac~ 
tual setting· was started around August 15th. It might have 
been a few days before that time. 
Q. Here's April 5, 1928; this man is rated as. a carpenter, 
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and is marked stone and he gets $1.00 per hour t 
page 196 ~ A. He was taking the staging down. 
Q. What was Camille doing; was he taking the 
staging down too~ 
A. Yes. 
Q. Getting $75.00 per 'veek. 
A. We had to install some granite about the last thing and 
he helped on that. 
Q. So these cards represent the two or three or three or 
four people you employed at a lower rate of pay? 
A. Yes. 
Q. Here's a fe'v more; tell us the name and the rate of 
pay¥ 
A. Working on the stone. 
Q. ""What rate? 
A. This one .65c on the stone work; this one .65c on the 
stone .work ; this one .87lj2c. A lot of these are the same as 
the others you showed me. 
Q. It does not matter. They were the same but they were 
on the. job all the time. They do a certain amount of workt 
A. We did not charge them. 
Q. Well, I am tryh'lg to get at what you were doing? 
A. I stated at first there 'vere three or four, or four or five 
men working under wages. 
Q. How long did they work 7 
A. The cards will show. 
Q. Certaiiily they do, that's what I am asking yon. 
A. Off and on I think they worked four or five 
page 197 ~ months. 
. Q. I want yon to examine those cards and tell 
us if everyone of those cards does not represent a rate of 
pay to stone people below the union pay-everyone of them 
--even for helpers? 
A. Yes, sir. 
· Q. Here's an engineer got $105.87 in one week apparently, 
November 24th, 1927, and that's for brick, concrete and stone 
workY 
A. That's right. 
Q. Did you charge that $105.87 to l'vir. Consalvo? 
A. Yes. 
Q. Charged it all to him? 
A. Yes, I explained that it is impossible to itemize those 
used each day on all three when going at the same time. 
Q. Look at these cards here and call off the names and the 
rate of pay these people got and tell us if all of them were 
working on stone work Y 
D 
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A. Tony Lopez 87¥2c made $87.50; J\iaiolinni .65c per hour ; 
Joe Izacco .8TY2c; J\11. 1\ieli .87lhc; Fair .8TY2c. Q. Here's one who is an apprentice boy¥ 
A. Yes, he was getting $1.25 per hour. A. Clarisia .65c; 
Geralmo .87lf2c; and Walker .87~~c. 
Q. Ten of them 1 
A. Some of them were by the week. 
Q. But ten of them~ 
A. I cannot remember, some worked for a week and were 
laid off. 
page 198 ~ Q. Have you said all you want to say. You 
have finished~ Now Mr. Agostini, how many 
stone setters did you emi?loy-people g·etting $14.00 per day1 
By Mr. Barron: What do you mean 1 
By J\llr. Brandt: I am asking a question not susceptible 
of misconstruction. 
By 1\ir. Barron: You are getting rather uppish. I cer-
tainly did not understand that question. I don't know whether 
you mean an average, or what you mean. 
By J\ir. Brandt: Let me finish. 
By the ·Court: Suppose you ask how· many he employed in 
all and then on the average. 
By Mr. Brandt: I will withdraw the question and put it 
in this form. 
Q. How many stone setters w·ere necessary, working at one 
time, to perform the stone work on this job 1 How many 
stone setters working at one time Y 
A. Some days as many as 8 were working at one time. 
By the Court: Does that mean the $14.00 a day men Y 
A. Yes. 
Q. You say you had eight some da.ys 1 
A. Yes. 
Q. Was it necessary to have that many Y 
A. Yes. 'rhe stone were brought up by an elevator and re-
quired one man to each window to put in two jambs. We 
rushed the work and laid them off. 
page 199 ~ Q. How many days did you have eight work-
.ing continuously Y 
A. I don't remember. · 
Q. Can you approximate itt 
A. ·I should say about eight weeks. 
Q. And each man had two helpers, didn't he 7 
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A .. Yes. 
Q. So if you had 8 stone setters, you had 16 helpersf 
A. Sometimes. 
Q. I am asking you per day-you said eightY 
A. Not in all cases was it necessary, because some time. 
they could be handled by one setter and one helper. 
Q. Ho'v many cubic feet of stone per day did your men 
average setting-your stone setters, not the helpers Y 
A. Between 15 and 18. 
Q. Each man could lay from 15 to 18 feet of stone per day? 
A. Yes. 
Q. That was the best he could do? 
A. Yes. 
Q. And you had eight men laying from 15 to 18 feet per 
day; setting that many cubic feet of stone each per day-is 
· that right? 
A. Yes. 
Q. How many cubic feet of -stone in the job? 
A. I would like to say that l\tir. McOarthy did not average 
18 cubic feet per day. 
Q. I didn't ask you anything about McCarthyT 
page 200 ~ A. He is a stone setter. 
A. Yes. 
Q. Did you employ Mr. :McCarthy ? 
Q. Did you make a 'vritten contract with him Y 
A. Yes. 
Q. Just an agreementf 
A. In writing. . 
Q. You gave him notice whereby you terminated the con-
tract? 
A. Yes. . 
Q. Did you tell me how many cubic feet of stone in this 
. building? That's the question I asked you when you started 
on McCarthy 1 
·A. There are different estimates. One man safd 15,000 .. 
·consolvo and Overmyer estimated 18,000. 
Q. Mr. Consolvo estimated :what1 
A. 17,700. 
Q. When did he tell you that 1 
A. He knows. 
Q. Have you anything to show that? Have yon not been 
using Mr. Consolvo 's estimate yourself in order to offset the 
actual cost and have you not had. iii that estimate-Mr. ·Con- · 
solvo 's estimate, sho,ving he figured on 15,000 cubic feet of 
stone! · 
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A. Yes, but that is not his estimate. He based that on 
'vhat the stone quarries said it was. 
Q. Didn't you buy it from the quarry from whom he made 
the estimatef 
page 201 } A. Yes, but when he took hold the job himself 
he said it was over 17,000. 
Q. When did he tell you that-did he tell you th.at Y 
A. Yes. · 
Objection by Mr. Barron. 
Q. You bought this stone from the Hoagley-Kline Com-
pany? 
A. Yes. 
Q. You made the contract to buy it? 
A. Yes. 
Q. You bought 15,000 feet of stone 7 
A. No-I will produce the contract. · 
Q. When you -got this estimate from Consolvo and Over-
myer you were asking them to estimate on a job only requir-
ing 15,000 feet of stone, according to your order Y 
A. It 'vorks this way. They asked how much stone the 
quarry figured and we g·ave the information as a matter of 
courtesy and it is up to them to ascertain that. 
Q. Do you mean to tell the jury that you gave Mr. Con-
solvo the amount of the stone as a matter of ·courtesy? 
A. Positively. How did I know that was right, I said Mr. 
Consolvo here's 'vhat they say . 
. Q. You gave him that? 
A. Yes, and Mr. Consolvo wired them. By the contract 
it could be less or more. · 
Q. You did, however, buy it from the Hoagley-l{Jine people? 
A. Yes. 
page 202 }- Q. And you know that Mr. Consolvo wired them 
before he made an estimate? 
A. Yes. 
Q. And you know he ·got this telegram? 
A. Yes. · · 
Objection by Mr. Barron as irrelevant and immaterial. M~r. 
Consolvo says he did it according to the plans and specifica-
tions-it may have been 15 or, 17 thousand or 20 thousand: 
That was a risk we took 'vith ·the stone. 
By Mr. Brandt: It is a question of showing the amount 
of stone requisite in this job in order to meet the claim that 
there were nine car loads more used than contracted. for 
originally. 
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By the Court: Show that by the plans and specifications. 
By Mr. Barron: If the plans and specifications which he 
based his estimate on, if he made an error he -had to do the 
work according to the plans and specifications. vVhy are we 
taking up all this time. 
By Mr. Brandt: I say you never bought the 29 cars. 
By a Juror: Are all gondola cars a standard size t 
By l\![r. Barron: The bills will show the weight of each 
one. 
page 203 ~ By the Witness: They carry within two or 
three tons of each other, more or less. 
Q. How many cubic feet of stone in a ton? 
A. I can figure it, but it takes time. 
Q. Do you think Mr. Consalvo can fi·gure itt 
A. Yes, he knows his business ; he can figure out what we 
bought. · 
Q. Now, 1\!Ir. Agostini, the fact that you received 39 cars 
does not mean that you got more than 15,000 tons neces-
sarily! 
A. 15,000 feet. 
Q. 15,000 feet 1 The fact it ·was shipped in 39 cars is no 
proof it was more than 15,000 'feet~ 
A. ~ o, but it is to the interest of the shipper to fill the 
car up to the capacity because they are paying the freight. 
Q. You were paying the freight Y 
A. No-we paid it and charged.it to them. 
Q. You paid the freight on these cars Y 
A. Yes, but charged it to them. It is to the shippers'· in-
terest to overload a car if possible. 
Q. Does it not depend on the construction of the car as to 
· the quantity of stone you can load in it, and also upon the 
way the stone is cut. You cannot load all stone the same 
way, can you f · 
A. Yes. . 
· Q .. Whether large or small. You can load it 
page 204 ~ the same 'vay' . -
A. Yes. 
Q. ·And the construction of the ear does not make any dif-
ferencef 
A. I don't see where it does; because a lot ·of stuff is used 
to separate the stone so it will not break. 
(Exhibit 40 offered in evidence.) 
Q. You had lots of trouble getting your work done on ac-
count of labor conditions did you not? 
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A. No. 
Q. You did not have any trouble about that¥ 
A. No, 've are two weeks ahead of schedule. 
Q. So you didn't have any trouble about labor 1 
A. Only one time the hod carriers claimed they should have 
a change and I submitted to them. I had something else to 
let them do and at that stage of the game it was a tieup for 
four or five days work. 
Q. Yon are two months ahead of your schedule are you 'f 
A. Yes. 
Q. In spite of the fact that you have employed all those 
men at less than the rates of pay the union requires, despite 
the fact that you have been using· apprentices to do a brick 
mason's work, and have violated the union ·rules 1 
A. I did not violate them. 
Q. You did not violate them if you employed men at less 
than their rate of pay¥ 
A. Not if they offer to take it. 
page _205 ~ Q. The men getting the union scale do not ob-
ject to working with men who work for less Y 
A. They don't know. 
Q. So that's your operation?. 
A. Yes. 
Q. Did you send this telegram ~Ir. Agostini¥ 
A. Yes. 
Q. liow did you happen to decide on the 30th or 29th of 
August that Consolvo ·and Overmyer could do this work, when 
you had reached the conclusion on the 14th of ~lay they could 
not? 
A. The telegram does not say they could. It says for them 
to come up. 
Q. Read the telegram~ It says it is necessary for him to 
be there and execute contract and start work. Could you, 
with your experience, have prepared in 24 hours notice for 
the assemblying· of equipment and getting your men together 
there. Could you in twenty-four hours notice do that? 
A. It was ridiculous to say have your equipment there. 
Q .. vVell, what do you mean by start to work if he did not 
need his equipment¥ 
A. He would not need his equipment at that time. 
Q. You were sued and papers served on you on the 26th of 
August and you sent this telegram after suit was brought? 
A. Yes, and the stone work 'vas just starting-why didn't 
he come and take it over Y 
page 206 ~ Q. Yon sent him this letter confirming this tele-
gramY 
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A. Yes. 
Q. When yon sent him the telegram yon knew yon had been 
sued? 
A. Yes. 
Q. The papers had been served on yon Y 
A. Yes. 
Q. Yon did not expect him to come, did yon? 
A. Why not-after getting his reply I 'phoned him and had 
a long distance conversation with 1Yir. Consolvo and he said 
I don't believe I can come tonight because my partner is not 
here, but I will let yon know. 
Q. Did yon get this answer to your telegram-
(Exhibit ''I".) 
A. Yes.· 
. Q. It says ''Contract already executed. Conditioned that 
work start according to your telegram impossible as yon know. 
This without waiving any of our rights". You·got that? 
A. Yes. 
Q. When yon talked to him did not he tell you that yon knew 
is was not hu1na1zely possible for any man to get there to start 
work on that morning f 
A. I can show he could not do any work for fifteen or twenty 
days after we sent the wire. 
Q. Why did you say come on and start work the next day 
if yon knew he could not start within· ten or fifteen days-
you say start tomorrow? 
page 207 }- . A. I meant take charge of the job-start to em-: 
ploy foremen, beg·in to receive the stone, hut there 
\vas none to be set then. 
Q. Very important that you be here tomorrow morning to 
execute the contract and start work tomorrow monling with 
a derrick? What do you mean with a derrick? 
A. A derrick had nothing to do. 
Q. Is ·it not a fact that you told Mr. C'onsolvo over the 
long distance 'phone yon had already set some of the stone 
and you \vould give him that? 
A. That I would give him that? 
Q. That you had set two cars of stone and that you would 
give him that f 
A. We received it at that time. .' 
Q. Will you say on your oath that you did not tell l\{r. 
Consolvo on the 29th of August, over the 'phone, that you 
had already set two car loads of stone t 
A. No I did not. 
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Q. Did you ever tell him that 1 
A. I might have said ''received'' two car loads. How could 
·we set two in ten days 7 
Q. Had you set any when you employed ]JicCarthyY 
A. No. 
Q. How long after? 
A. One or two days after. 
Q. There can. be no trouble about that? 
A. The time cards· will show. 
page 208 } Q. Now you did not send this telegram to Mr~ 
Consolvo until the 29th of August Y · 
A. That was after lots of letters were written Mr. Con-
solvo and which he waited two or three months to rely to. I 
thought he ha~ given it up. · · 
Q. And at that time you had not set any stone, when you 
sent the telegram? 
A. ·Certainly we had. I think we had received two car 
loads and had started to set it. 
Q. When you sent the telegram you had started to do the 
'vork f And vou had been sued? 
A. Yes, I sent it as. soon as our office had told me they 
had brought suit. 
Q. And you had started to do the work before. you ·were 
sued? 
A. We notified them that we had already started to work. 
Q. You say the correspondence shows that Y 
A. Yes. · 
Q. Show us a single letter-you are- talking about the let-
ter of August 20th. · 
Q. Read the last letter and see if that is not the time you 
said you were going to start the work. Read the last tele-
gram. 
(Here witness reads as follows: Exhibit G) 
Replying to your letter of the 16th instant beg to advise · 
you that you are in error in stating that ~o reply has been 
made to your past letters. In regard to h1s we call your at-
tention to our letter of June 23rd which was in 
page 209 } reply to yours of June 17th, reading a·s follows: 
"In reply to your letter of the 17th instant wish aga.in 
to state as we wrote you on ~fay 14th that the setting of t~e 
stone according to the local union must be performed by the 
mason contractor doing also the brick work. In fact tp.e 
Loew Theater building now being erected in this city by the 
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Turner Construction Company has been locked up for about 
5 or 6 months for the fact that the foundation masonry work 
was sub-let by the said Turner ~Construction Company to 
another contractor. 
''You know that we have this job under forfeit on it not 
being completed in time and in order to avoid any trouble 
with the local union we have decided to do ourselves the erec-
.tion of the limestone along with the .brick work. However, 
if. you are in a position to do also the brick work, \~e to fur-
nish all the material needed, you may apply at our office in 
Norfolk for a set of plans and specifications. 
If you will do this let us have your complete estimate for 
the erection of the limestone and all maso.nry work at once 
and we may assure you that same will receive the proper at-
tention. Trusting to hear from you at your earliest conven-
ience so that we may consider this matter closed. 
This letter along with the one written to you on May 14th 
if self-explanatroy, setting forth the reasons why the con-
tract for the stone cannot be awarded to yon. As we have 
this building under $100.00 day forfeit if not completed within 
the time so accordingly the setting of the stone has been al-
ready started by us. We trust to get together 
page 210 ~ with you on some other work as we have done in 
the past and in the meantime if we have placed 
you in any inconvenience or loss of time kindly let us know. 
·we are sending this letter by registered mail so as to be sure 
same will reach destination.'' 
Q. Why sa.y ''loss of time or inconvenience let us know''. 
You told them you had this contract under a $100.00 per day 
forfeit so according to your ·statement it had been started. 
That \vas on the 27th of August 7 
A.• Yes. 
· Q. You wrote them on the 29th of August to take the con-
tract? 
A. If they insisted. I wanted to get him there like his 
foreman did, to look it over. 
Q. On the 23rd of July yon made a contract with ~Ir. Mc-
Carthy to do the \Vork f 
A. What do you mean-I wanted to employ him 1 
Q. Did you mean to do the work-or employ him, or what 
does that sayf 
A. This is a contract to do the work by the day. 
Q. It only relates to stone work and does not relate to brick 
work7 
A. S'tone work-he is employed by the day to do that. 
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Q. This does not ca.U for brick work? 
A. No. 
Q. In your letter you sent Consolvo and Overmyer, you 
say unless they do the brick work they could not have it at 
allY 
page 211 ~ 
A. Yes. 
A. Yes, but there is a distinction on this. 
Q. ~fr. Consalvo's contract was simply to set 
the stone, was it not f 
Q. Not to supply any 1 
A. No. 
Q. Whether limestone or granite 1 
A. Right. 
Q. llere is a bill from the Ifoagley-I{line people offered 
in evidence by you for $217.00 as a part of the item of stone 
and I notice a memorandum on that bill marked 0. K. and 
something else written there and I· would like to know whose 
handwriting that is 1 
A. It's mine. 
Q.. What does it mean? 
A. This is a piece on the Buena Vista Avenue side steps 
marked 0. I\:. as to the price. 
Q. What was the matter with the Buena Vista steps Y 
A. They were broken. 
Q. vVhen was it broken Y 
A. vVhen it was unloaded from the cars. It was broken 
when the piece was unloaded from the truck. Consalvo and 
Overmyer are supposed to take the stone from the cars. We 
'vere to give it to him FOB Yonkers and they were to take it 
from there to the job. If any breakage during that course 
of the work it was up to them to make it good. If stone were 
found in the car broken we were supposed to file 
page 212 ~ a claim. When put on the truck the railroad com-
pany is not responsible. 
Q. That is not what I am asking you 1 . 
A. This piece was one taken off the truck at the job. 
Q. Who broke it¥ 
A. The hod -carrier and the truck people. 
Q. Whose truck broke it 7 
A. Yonkers Supply Company's truck. 
Q. Did the man on the truck break itY 
A. Yes, he was a hod carrier. · · 
Q. What has Consolvo and Overmyer to do with your man 
breaking stone, or hod carriers who were your employees 
. breaking stoneY 
A. That's part of the work they were to do. 
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(Objection by }.ir. -Ba_rron to this line of questioning.) 
Q. The men you class as hod carriers did work in connection 
with the brick work and stone work both Y 
A. I stated in the beginning that there is only one union 
classed as the hod carriers union. This union has to do all 
the work from the sidewalk back; also install the cement 
on the sidewalk, and the work in the building-even to sweep-
ing the floors is done by hod carriers. 
Q. So they did all kinds of work on the building Y 
A. Yes. 
Q. The Yonkers Supply Company, what kind of truck did 
they furnish? . 
page 213 ~ A. They had a truck specially made for haul-
ing stone, glasses and things like that and this 
truck was equipped with a derrick. We were not able to get 
this truck on the first or second car, but 've got it from the 
third car on. · 
Q. Did the Yonkers Supply Company haul anything else 
besides stoneY · 
A. Yes. 
Q. What else? 




Q .. Any bricks f 
.A. No-we bought the bricks from the people who deliv-
ered. them on the job. · 
Q. By contract Y 
.A. Yes. 
Q. They delivered it on the job f 
.A. Yes. 
Q. Did you buy plastering material from them? 
A. No, it was sub-let. . · 
Q. Have you the bills of the Y onker.s Supply Company 1 
A. Yes, you will find it on the last two pages. 
Q. You have charged this whole bill though to Consolvo 
nnd Overmyer have you not-you say the last two pages? 
A. The last two refer to the hauling of stone. 
page 214 ~ Q. You u·sed 300 bags of hydrated lime on the 
building? 
A. On the stone work. 
Q. Three hundred bags of it? 
A. Yes. · 
Q . .And all of this bill is for haulingr 
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A. No, sir. 
Q. vVhat part of it is for hauling! 
A. The third a.nd fourth pages. 
Q~. That'.s all the haulingf 
.A. Yes. · · 
·Q. Then why charge the whole amount to these gentlemen? 
.A. Because the first two bills are for different items. 
Q. Yes, but for material you claim they should furnish 7 
A. Consolvo and Overmyer should furnish material to per-
form their contract. 
it. 
Q. And you claim they would pay the same prices you do Y 
A. I don't lmo'v about that-we .got competitive bids on 
Q. You have charged it to them Y 
A. They were the lowest bids. . 
Q. The last two are for hauling and the rest for items they 
should have furnished then; is that rightY 
A. Yes. 
Q. They simply furnished the truck and a·river Y 
A. One man. 
Q. Did the driver help the man load and unload Y 
A. No, sir, he is not supposed to. 
page 215 ~ Q. How many men did you furnish to help 
them¥ 
A. Sometimes we furnished two-sometimes four, it de-
pended on the size of the stone to be unloaded. 
Q. Do you know now how many cubic feet of stone were in 
the building? 
A. Roughly it could he determined by the weight. The 
limestone weighs 150 pounds a cubic foot and there is a state-
ment given by the railroad company of the quantity, but the 
amount of feet was around 18,000. 
Q. Was it more or less than 18.000? 
A. I cannot say. 
RE-DIRECT EXAMINATION. 
By Mr. Barron: 
Q. In those pay-roll receipts there showing in many in· 
stances the workmen were paid less than union wages, you 
~nly charged the contract with the amount actually paid 7 
A. Yes. 
Q. So that was a saving to the contract¥ 
A. Yes. 
Q. Are you a member of the union Y 
A. No. 
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Q. Is there anything unusual about a contract if a labor 
union man is willing to, on the quiet, work for less than the 
scale his union fixes, and takes his chances of be-
page 216 t ing kicked out of the union, for you .to employ 
men under those circumstances~ 
A. It does not rna tter as far as the contractor is concerned .. 
Q. What happens to the union manf 
A~ He gets fined. 
Q. There is nothing morally wrong with your employing 
them for less if they are willing to work for less Y 
A. No. 
Q. And you have given this contraet the benefit of it Y 
A. Yes. 
Q. This total contract was about $450,000 was it not! 
A. Yes. 
Q. In checking over these slips are they as accurate and 
correct as you know how to make them Y 
A. Yes. 
RE-CROSS'. 
By ~Ir. Brandt: 
Q. Is there any reason a union man should work for you 
on the quiet than for anyone else 1 
A. These men that worked on the quiet were not as skillful 
as those on the scale, but they were well worth what they 
got and in fact more. 
Q. When you say they are not as capable you mean they 
lacked in some respects the ability a capable man hasT 
A. These men I could put to do what a capable man would 
do and the capable men put on a job that is harder 
page 217 ~ to perform. 
Q. And you employed them to do all kinds of 
work-brick work, and so forth 1 
A. The same class of men. There is only one union of lab-
bar and they do all the work in connection with the construc-
tion work. 
Q. And these same men that helped with the brick work, the 
concrete work, and the stone work, not skilled men or me-
chanics, are the same men who swept the building out 7 
A. These only worked on the stone, but the men from the 
same union and same local performs the same work. 
Q. If they did nothing, but work on the stone, why did you 
time them for brick and conc.rete 'vork? 
A. Didn't I explain that Mr. Brandt. There are a few 
cards perhaps 2 or 3 that says concrete, and I said lots of 
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times the concrete jambs and when you strip them to take 
the forms off, there is a projection which has to be cut out 
with a chisel and the laborers were employed to do that. 
Q. Isn't that a stone man's work 7 
A. No. 
page 218 ~ 
follows: 
MR. ED~IUND A. AGOSTINI, 
one of the defendants, being sworn testified as 
DIRECT EXAMINATION. 
By :Wir. Barron: Q. State your name? 
A. Edmond A. Agostini. 
Q. Are you a member of the firm of Agostini Brothers, the 
defendants here? 
A. Yes. 
Q. Are you the bookkeeper of the firm Y 
A. Yes. 
Q. Were you at Yonkers, New York Y 
A. Yes. 
Q. Turn to the page in that book where you began the 
stone work and explain in a few words to the jury how you 
kept your accounts, where you got your accounts from 1 Is 
that the original entry book? 
A. Yes. 
(D.'s Ex. 31 introduced.) 
Q. Turn to the page where you began work¥ 
A. Every Friday they handed me the pay-roll and I added 
them up and according to the price I marked on every time 
card the total amount each man made. 
Q. I notice at the top of th.e page you have excavating B:nd 
filling concrete forms, pouring concrete, brick work, stone 
'vork-where did you get the respective amounts that you put 
under those respective headings f 
page 219 } A. },rom the time cards. Every time card is 
marked with what work was performed and I 
just separated them and made a total for each branch and 
then took the total and they correspond with this. 
Q. Why did you keep them under separate headings' 
A. To see how much each branch will cost because we have 
to pay under the Workmen's Compensation Act different 
rates. 
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Q. Are the amounts shown on this page the correct amounts 
taken from the time cards? 
A. Yes. 
Q. I notice, for instance, you have brick work and stone 
work separate-are the pay-roll slips kept that way? 
A. Yes, but they are the same rate of insurance. 
Q. Y9u kept them absolutely separate? 
A. Yes. 
Q. So each item of different classes of work is put in these 
columns at that time? 
A. Yes-weekly. Sometimes I did it Friday and sometimes 
Saturday. · 
Q. I notice you have stone work and the amounts. Did you 
get the amounts from the time cards? 
A. Yes. 
Q. I notice you have stone work brought down there-they 
are per week 1 
A. Yes. 
Q. I notice your first entry on stone work was 
page 220 ~ August 13 Y 
$134.00. 
A. That's the first work and_. only amounted. to 
Q. Then it got bigger and bigg·erY 
A. Yes. 
Q. When did your stone work cease f 
A. April 26, 1928. 
Q. Did you add all of those up? 
A. Yes. -
Q. Does the amount you have checked on your books cor-
respond with the pay-rolls here? · 
A. Yes. I have not seen them in a long time-since I got 
hack to Norfolk three months ago. They checked the same. 
- Q. There may be some errors, but are they as accurate as 
you know how to make them? 
A. Yes. 
-CROS'S EXAMINATION. 
By Mr. Brandt: 
Q. What is the rate of compensation insurance on stone 
work? 
A. $8.32. 
· Q. What on brick workf 
A. Same price. 
Q. On carpenter work f 
A. It is marked on the insurance. 
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Q. This policy covers concrete, carpenter and masonry, in-
cluding drivers, helpers, etc.-so on your concrete work is is 
$8.28? -
A. Yes. 
page 221 ~ Q. Your foundation pile drivers work is $6.72? 
A. Whatever is there is alright. 
Q. And the masonry is $8.28 including drivers and shovels 7 
A. Yes. 
Q. As I understand it, you took these pay-roll.slips and 
whatever was marked stone you added it together at the 
end of the week and added it to stone? 
A. Yes. · 
Q. As long as it had stone on it it was rilri.qht? 
A. I was on the job all day long and knew the men on the 
job. I can recognize Turner and all of them. 
Q. Whatever was marked stone you put to stone and what 
was marked brick you put to brick 7 
A. I checked it and sometimes the:re would be a mistake. 
Q. How could you tell any one of the cards· at random? 
Her~'s one on September 26th, 1927, marked stone, and 
checked next to hod carriers-the rate of pay is $1.12:fh-S. 
Feoni, signed Sandino Feoni-you charged it to stone work Y 
A. Yes. 
Q. Up here you did not pay attention to the hod carriers 
part if it was marked stoneY 
A. Hod carrier who· worked on the stone. 
Q. He also worked on the brick 1 
A. Yes. 
Q. They helped to load and unload trucks f 
A. Yes. 
page 222 ~ Q. So if they were employed as a hod carrier 
the thing you went by was ''stone'' marked on 
here 1 You didn't 'vrite that in there, the foreman did Y 
A. That is right. . 
Q. So the check on it-if a man was checked as a brick 
mason it did not make any difference. Here's a card of 
Camilli and written thereon it has the words ''stone and 
brick". That man is the man who worked on both stone and 
brick work. That's what is means isn't it? 
A. You see, many times when they <{aiDe to check the pay-· 
roll the pay-roll for the stone and the pay-roll for the brick 
work is the same rate and the man comes from the Insur-
ance Company· on Saturday. 
Q. I understand that? . . . 
A. He 'phoned me the day before he is coming so I have 
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the paper ready and he wants to see the actual time card used 
on the job to check them. 
·Q. And for that reason you put on there ''Stone and 
brick". 
A. No-this is the pay-roll for the stone and for the brick 
work and they make all one totaL 
Q. You are talking about insurance and I am talking about 
something else. I am asking you a plain question¥ I want 
to know whether on this card of Camilli, who gets $75 per 
week, why did you put on there ''Stone and brick' '-did he 
work on both 1 
A. I told you before. I mark on the top for the stone and 
brick work. 
page 223 ~ Q. Did he do stone and brick work i 
A. No. 
Q. He did not do brick workt 
A. No. 
Q. What is this up hereY 
A. They made complaint about one hour there. 
Q .. And he is rated as a hod carrier-that says his rating 
is a hod carrier~ 
A. Yes. 
Q. This man's a hod carrier too, isn't heY 
A. Yes. 
Q. This man though is a brick mason t 
A. Yes. 
Q. This man's a brick mason? 
A. No, this is a stone setter. 
Q. Haven't you checked him as a brick mason. If he is 
checked as a brick laborer it does not mean anything? 
A. No. 
Q. You didn't put it there for any purpose at all¥ 
A. No-you will find it only on one or two of those cards. 
Q. Let's see this one. It does not mean anything at all. It 
would not mean anything on this card. A. Sapiro-a brick 
masonY 
A.. No, he was foreman for the stone work. 
Q. You have scratched it out in one place and put stone 
on there-! 'vonder why you did thatY Does it mean any-
thing there~ 
page 224 ~ A. It's marked stone. 
Q. You didn't put it on there-he was a stone 
man? 
A. No. 
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RE-DIRECT EXAMINATION. 
By Mr. Barron: 
Q .. How often did you check up with the insurance men 
who came around f 
A. I checked from the time cards. 
Q. How often 7 
A. Every three months. 
·Q. Do you know whether they could have been written on 
there by him in checking 7 
A. They could. 
Q. Is there any place on there to check stone and brick 
straight along? 
.A. No, they are for stone. 
Q. Are each one of the cards as honestly and truthfully 
made as you know how 1 And are they right and did they 
do stone work 7 
A. Yes. 
RE-CROSS EXAMINATION. 
By Jvir. Brandt: 
Q. Will you please do me a favor: I don't quite understand 
these pay tickets yet. I know I am dumb, but it seems to be 
growing on me. Will you give me each ticket covering this 
item of $189.18 on April 26th, 1928. 
page 225 r By Mr. Barron: They are made by the week 
and it would take an hour to find them. How can 
· he find one laborer's pay slips in there Y 
By Mr. Brandt: I ask the witness to stand aside and get 
them. 
page 226 ~ MR. DOMINICK SANTINI, 
a witness for the defense, being sworn, testified 
as follows: 
DIRE.CT EXA).\1INATION. 
By 1\Ir. Barron: 
Q. Please listen to the questions I am going to ask, try to 
understand them, and if you do not, ask them over again. 
What is your name 7 · 
A. Dominick Santini. 
Q. What is your occupation-what do you do Y 
A. I am a hod carrier. 
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Q. What is your city? 
A. Yonkers, New York. 
Q. What position if any did you have with Agostini Broth-
ers-what work did you do for them Y 
A. I had charge of all men that were not engaged on the 
stone ·work. · 
Q. What do you eall that-is that in a union? 
A. Yes, hod carriers union. 
Q. What are the men in the hod carriers union allowed to 
do? 
A. Do all the helpers work on the building. 
Q. Who loaded the stone from the cars into the truck? 
A. The men of the Yonkers S'upply Company and a few 
men of ours. 
Q. What union do they belong to? · 
A. The teamsters union. 
Q. Yon did not get that right. W4o takes the stone out of 
the gondolas and puts it in the truck-what union? 
A. The hod carriers. 
page 227 ~ Q. Who drives the trucks and carries the stone 
.from the cars to the building f 
A.· The teamsters union. 
Q. Who unloads the stone from the truck and car~ies it to 
the building 1 
A. Hod carriers. 
Q. Who acts as helpers to the stone masons Y 
A. The hod carriers. 
Q. Are you in a union Y 
A. Yes. 
Q. What is the regular union pay Y 
A. $1.12 per hour. 
Q. Do some work for less' 
A. That is between the boss and them. 
Q. Were the men breaking the union rules when they did 
that? 
A. Yes. 
Q. What happens if the union finds it out? 
1\.. They fine them. · 
Q. Has the contractor got a right to employ union men at a 
less wage if he can get them to work for it? 
A. If the union don't know it he can do it. 
Q. You were in my office Thursday of last week, were yon 
not? 
A. Yes. 
Q. Did you go over these time sli~s here that were brought 
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here and a rubber band put around those of the hod car-
riers Y 
.A. Yes. 
page 228 } · Q. Did you yourself check those lists Y What 
was your jobY 
.A. Yes, my job was a foreman and I had charge of the 
stone work. · 
Q. Were you in charge of all the hod carriers in the build~ 
. ~ 1ng. . 
A. On the building. Agostini Brothers had some extra 
men working with the brick layers. 
Q. Were yon a working foreman on the job?, 
A. Yes. 
Q. Who were the men under you Y 
A. Their names are there. 
Q. Were the men under you working on the stone on the 
building? 
A. Yes. 
Q. Were they working on any other part of the building Y 
A. No--just the stone. . 
Q. Were these pay-rolls you checks and put in a batch with 
Mr. Agostini-do you know each of them Y 
A. Yes. 
Q. Did they actually work on handling the stone for that' 
building¥ 
A. They ouly worked on the stone. 
Q. Who would deliver the money to your men 7 
A. Mr. Agostini, but I was present so they would not claim 
too much. 
Q. Who would get the receipted pay-rolls? 
page 229 } A. I kept them and in the summer time I 
brought them to the office. 
Q. You would keep those Y 
A. Yes. 
Q. When the envelope was delivered to one of your men 
'vould he sign it Y 
A. Yes. 
Q. What is_your name~ 
A. Dominick Santini 
Q. There are one or two men signed with the same name~ 
A.· I signed his name. 
Q. Then would you sign his name Y 
A. Yes, I signed his name too. 
Q. Do you know of your own knowledge that the list of men 
whose pay-roll receipts you went over in my office with me-
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can you tell that jury on your oath, that each of them worked 
on stone and stone alone 1 
A. Yes. 
Q .. Do you know anything about the Loew Theater Build-
ing there! 
A. Yes. 
Q. What were you then Y 
(Objection by Air. Brandt. 
Qbjection overruled.) 
Q. What position did you have at the time the Loew's The~ 
a ter Building was stopped Y _ 
page 230 ~ A. I was the business agent of the Westchester 
Union. 
Q. You were the Delegate! 
A. Yes. 
Q. Why 'vas the work stopped Y 
A. Because he· had to do the brick work and stone work 
himself. 
Q. You mean he gave a contra-ct to a sub-contractor and did 
not give him the brick work Y 
A. Yes. 
Q. What did the brick men do Y 
A. Tied up the job. 
Q. How long did that job stay locked up and their men off 
the building? 
A. Two months and a half. 
CROSS EXAMINATION. 
By Mr. Brandt: 
Q. You are the head of the hod carriers union f 
A. I was before. 
Q. When did you quit Y 
A. Last J nne. . 
Q. And you went to work for Agostini BrothersY 
A. Yes. 
Q. Yon used to be the walking delegate for the union f 
A. Yes. 
Q .. The representative of the union Y 
A. Yes. 
page 231} Q. Do you know that a man must get $1.12 a 
day. That's the rate of payY 
A. Yes. 
Q. These men carry hods and load and unload trucks Y 
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A. Yes. 
Q. Sweep floors¥ 
A. Yes. 
Q. Carry bricks tQ brick layers Y 
A. Yes. 
Q.. Mix concrete? 
A. Yes. 
Q. Do everything? 
A. Yes in the building. 
Q. Even to sweeping the floors? 
A. Yes. 
Q. That's all the hod carriers union~ 
A. Yes. 
Q. And your men did it for Agostini Brothers? 
A. We attended the stone work. 
Q. Did all of your men do the stone work~ 
A. No-I had five or six to do the stone work. 
Q. Never more than 8? 
A. Eight or nine I didn't count them. 
Q. You know their name-s? 
A. Yes. 
Q.. Tell me the names of the members of the hod carriers 
that worked on the stone work for Agostini 
page 232 ~ Brothers¥ . 
A. One was named Acker, Toney my brother, 
Solcheitcher; Robinson, Gero,v-I can't remember very well. 
Q. These men whose names you have· given were hod ca·r-
riers on stone work¥ 
A. Yes. 
Q. I understood you to say just now there were six stated 
men on the stone work? 
A. They worked all the time on the stone and they got 
$1.12%. . 
Q. Did some work for less? 
A. I don't know that. 
Q. But if they did that was an agreement they had with 
Agostini Brothers-if they worked· for less Y 
A. Yes. 
Q. You kept the cards with you? 
A. Yes. 
Q. Until the end of the week? 
A. Yes. · 
Q. You kept the men's time? 
A. Yes. 
Q. You just put the hours down? 
A. Yes. 
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Q. You didn't know what they were paid1 
. A. No. 
Q. Yon didn't have anything to do with the men who set 
the stones? 
A. Only one gang. 
page 233 ~ Q. Then all laboring people are in one union 7 
A·. The stone masons in one union, brick masons 
in one union-the stone masona set the stone. 
Q. That's a different union from the hod carriers? 
A. Yes. 
Q. How many of those men that set the stone or did the 
marble w~rk were working on this building? 
A. Sometimes 5 ; sometimes 6 ; sometimes 7. 
Q. What's the smallest amount or the least number? 
A. Five. 
Q. Never more than seven of them~. 
A. Five was stated all the time. 
Q. So there were five stated stone setters, marble men, and 
6 hod carriers all the time-that's the way it worked Y 
A. Yes. 
Q. Th~n Mr. Agostini must be mistaken if he says he had 
ten or twelve stone setters? 
A. I don't know about stone setters-when he needed more 
he put them on. 
Q: You know the Y onkcrs Supply Company? 
A. Yes. · ! ]! !Jt)EJ 
Q. Their drivers belong to the teamsters union? 
A. Yes. 
Q. They have two men on the wagon? 
A. Yes. 
Q. When they load stone one helped the driver and a hod 
carrier helped the driverf 
page -234 ~ A. They were big stones; three tons or five 
tons. One piece weighed five tons ; one piece 
weiged 6 tons and we worked six or seven men. 
Q. How big was that stone T 
A. Big as that platform. 
Q. That was granite? 
A. Yes. On the top 3%. 
Q. After you got the granite down they were · thinnet"' 
stones Y 
A. Yes. 
Q. But you are sure there were six of your men?. 
A . .Six all the time. 
Q. And you got $1.12~ an hour t 
· A. Yes. __ . 
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Q. You g~t $9.00 a day Y 
A. Yes. 
Q. None of them -got $11.00 or $12.00 a day Y 
A. One man got $11.00 per day. 
Q. Did he work on the stone all the time Y 
-A. Yes. 
Q. Did no work on the brick work Y 
A. No. 
Q. How did you find out how many days a man worked, 
you were working yourself helping lift the stone too 7 · 
A. Yes. 
Q. This is in your handwriting? 
A. No-I had a book-a tally book, and I used to bring it 
to Mr. Agostini. · 
page 235} Q. Where is the time bookY 
A. I did not bring it with me. 
Q. If Mr. Agostini says that's all the records made he is 
n1istaken-you did have a time book didn't you Y 
A. Yes. 
Q. You say you gave the time book to J\.fr. Agostini Y 
A. I would say here is the men with their time. 
Q. ·You gave him the bookY \ 
A. N o-I took it back I just let him write it. 
Q. Where is the book now Y · · 
A. I left it at home. 
Q. That's all-grat,io. 
page 236 ~ MR. FRANK SAPIRO, 
a witness for the defense, being sworn, testified 
as follows: 
DIREC·T EXAJ\1INATION. 
By Mr. Barron: 
Q. What do you do Y _ 
A. Stone setter-sometimes I cannot explain very gq9d. 
'fhe things I understand I answer; the thing·s I .don't I don't 
answer. 
Q. Are you a union laborer a stone setter. Do you do, for 
instance,_ hod carriers work Y . 
A. No. I stone set. 
Q. Is. a stone setter the same thing gas a stone mason Y 
A. Yes. . 
Q. Are you a brick mason?. 
A. No. · 
Q. You were up in my office last Thursday? · 
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A. Yes. 
Q. Did you ·go over up there a package of papers-pay-roll 
slips like these 7 
A. Yes. 
Q. What were those you went over with me 7 
A. The pay-roll and I was a foreman on the job. 
Q. You were the foreman of the job employed by Mr. 
Agostini-in charge of the stone setters f 
- A. Yes. 
Q. Did the men on the pay -rolls that you showed me the 
other day do anything but set stone 1 
A. No. 
page · 237 ~ Q. Can you tell me this. See if you get this 
my office~ 
A. Yes. 
right. You remember that. package you had in 
Q. What did those men do whose names were on that pack-
age? 
A. That was the package for the stone setters-and two 
young fellows, apprentice boys. 
Q. All of those were stone setter~ f 
A. Yes. 
CROSS EXAMINATlON. 
By ~Ir. Brandt: 
Q. Your name is Camilla (Sapiro) ~ 
A. Yes. 
Q. How long have you been in the United States f 
A. 24 years. 
Q. Learned your trade in the old country t 
A. Yes. 
Q . .S'tone cutter and stone setter? 
A. Yes. 
Q. You were the foreman on the jobY 
A. Yes. 
Q. How many men worked with you Y . 
A. Sometimes 5, 6 and 8. Sometimes men were employed 
in the morning for a day's work. 
Q. Work a man part of the time and if he didn't suit you 
discharge him Y 
A. Yes. 
page 238 } Q. Get another man? 
A. If necessary. 
Q. Five men were with you all the time? 
A. Sometimes 3 and 4. 
Edward D. Agostini, ct al., v. A. B . .Consolvo, et al. 165 
Q. You were one of the five when you say five? 
A. Yes. . 
Q.. You have a time book toof 
A. N o-I never did. 
Q. Who kept it? 
A. The bookkeeper. 
Q. How did you know how much time they worked Y 
A. I would give it to Mr. Edmond. 
Q. Keep it on slips like that 1 
A. No in the book. 
Q. You are a good· stone setter-how many cubic feet you 
set a day? 
A. I cannot tell you. 
Q. On this job what was the biggest you set 7 
A. Maybe 15, 55, 30, 75, maybe ten. 
Q. Sometimes 10, some days 30, some days 100 feet Y 
A. Yes. 
RE-DIRECT. 
By Mr. Barron: 
Q. Ho'v many men do that-one, or all your men? 
A. Two men-one man sets it. 
Q. How many feet of stone can two set a day? 
page 239 ~ A. ~Iaybe two men could set 150 feet. 
Q. Some days 75 Y 
A. Yes-got to find out ho·w many laborers to help him. 
]yfaybe 200 feet if they get ten laborers. 




By Mr. Brandt: 
Q. You say if one man like you has enough helpers he ca.u 
set 200 feet in a day~ 
A. 2 men. 
Q. 100 to a man? 
A. Yes. 
Q. How many helpers do you need to help you set 100 ¥ 
A. Five men. The mason sets the stone. 
Q. The mason sets the stone up and if he has people to 
bring it to him he can do lots of work? 
A. Yes. 
(Book is introduced into evidence.) 
Defense rests. 
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page 240 ~ MR. EDMOND AGOSTINI recalled: 
By 1\Ir. Brandt: 
Q. I ask you whether you found any of the tickets-you 
have had an opportunity to look for all of them, for the week 
of April 26th Y 
A. I did not :find them. 
Q. Did you say they were in there last Friday¥ 
A. Yes. 
Q. They were in here when you left ]Jlst Friday? 
A. Yes, I checked them back. . 
Q. But last Friday 'vhen this case went over the tickets 
were here to cover this $186.86-to cover this Y · 
A. Yes. 
Q. That's last Friday when we were here; when you 
brought them here. 
A. Yes. 
Q. Then the only thing the jury can believe is that they 
"rere :taken out? -
A. I didn't say that. 
Q. Did you have this book here. Did you show it to anyone 
but your lawyer? · 
A. No. 
Q. Do these two :fig·ures represent the total of the items 
in the book for stone work? 
A. Yes, the total is $17.623.87. 
Q. The total in your book here is $17,423.87. 
page 241 ~ Q. This is your ledger is it not Y 
A. Yes. 
Q. These are your· :figures? 
A. I don't know if they are right. 
Q. Did someone else put them in there or did you? 
A. I did. 
Q. Are these your figures? 
A. No-they are the adding machine's. 
Q. "\Vho made them yQur brother? 
A. Yes. 
Q. Who made this up Y 
· A. My brother. 
Q. Did you help him? 
A. I did not. 
page 242 ~ MR. JOHN A. SIMPSON, 
a witness for the plaintiffs, being sworn, testi-
fied as follows : 
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DJRE,CT E~XA.MINATION. 
By Mr. Brandt: 
Q. I believe your name is Archibald Simpson Y 
A. John A. Simpson. · 
Q. You are an architect and engineer? 
A.. Yes. 
Q. How. much experience· connected with the practice of 
architecture have you had Y 
A.. Fifteen years. 
Q. Who were you located with in Philadelphia 7 
A. The Philadelphia Rapid Transit Company, Mr. Arthur 
R-andolph Barrett who is an architect. . 
Q. Have you been practicing in Norfolk any length of tiiD:eY 
A. Yes, five years. 
Q. Do you know Agostini Brothers and !fr. ConsolvoY 
A. Yes. 
Q. Are you any more friendly to one than the other Y 
A. No. · 
Q. Are you familiar with stone 'vork T 
A. Yes. 
Q. What large buildings in the north have you figured the 
stoneY 
A. For :Nlr. B~rrett( f) of the Philadelphia Rapid Transit. 
We did about three or four million dollars of 
page 243 ~work for the Vacuum Machine Company. 
Q. Did you ever do public buildings? 
A. Yes. Q. What? _ 
A. The Pennsylvania Insane Asylum. 
Q. Where is that located? 
A. At Philadelphia. 
Q. That was stone work? 
A. Yes. 
Q. Have you had ·experience with stone construction in 
Norfolk! 
A. Yes. 
Q. What buildingl 
· A. May I correct that statement-not in Norfolk espe-
cially, but Norfolk and vicinity; the Kinston bank; Newbern 
bank, the Citizens, which is all stone front. The ·Church in 
Newport N e'vs, the Chester A venue Methodist Church and 
various others that I don't recall right now. . 
Q. Are you familiar with the practical side of stone set-
ting as it is performed by an average competent stone setterY 
· A. Yes. 
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Q. Will you please tell us the least amount of cubic feet 
that a stone setter should set of stone. of the character of the 
building such as shown by this photograph per day; the least 
amount a practical, experienced, every day stone setter could 
.set of the character of stone used in that building. How 
m1.1-ch he could set per day Y 
page 244} A. I would say at least fifty cubic feet. 
· Q. Now you notice the kind of construction 
there. Do you call that heavy stone construction¥ 
A. No. 
Q. What do you call itY 
A. Mostly actual work with the exception. of cornicing. 
Q. Have you examined these plans and specifications f 
A. Yes, I have never read the specifications there. 
Q. From the photograph are you able to make an intelli-
gent answer to the capacity of an average stone setter to set 
stone? 
A. Yes. . 
Q. You have had experience with millions of dollars of that 
kind of work? 
A. Yes. 
Q. What is the difference, Mr. Simpson, between that kind 
of work or work of heavier type in reference to the stone set-
. ter setting stone f · 
A. The difference is in the handling. The lighter stone 
derrick you can handle by hand and the heavier you use other 
derricks; the heavier is harder to handle and you can lay 
less. 
Q. Would you call that a very difficult job¥ 
A. No-a very plain job. 
CROSS EXAMINATION. 
By Mr. Barron: 
Q. Have you seen the Yonkers Post Office Building? 
A. No. 
page 245 ~ .A.. No. 
Q. Yon say you have not looked at the plans Y 
A. I looked at the plans carefully, but not the specifica-
tions. 
Q. The plans without the specifications would not mean. 
anything would they? 
A. Yes. 
Q. What are you basing your statement on Y 
A. On the photograph and plans. 
Q. When Mr. Brandt said have you looked at the plans 
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you handed them back and said you had not seen the specifi-
cations. How thick was the wall 1 
A. The actual work is 4 and 8 inches. 
Q. Your opinion is based on that then. As a matter of fact 
the wall is 13. 
A. Then I correct the statement. 
Q. How can yon tell how thick the wall is by looking at the 
photograph¥ 
A. I have looked at the plans. 
Q. Not with tlie specifications f 
A. The plans tell how thick the wall is. 
Q. How thick Y 
A. The wall is 1 foot-1 foot 7 inches. The stone work is 
8, 4. 
Q. All even? 
A. With the exception of the tile. 
Q. And you say a man can do how much of that a day 1 
A. At least :fifty cubic feet. 
page 246 ~ Q. Suppose a man started on a big block of 
granite ·there can he do fifty feet a day 7 
A. I didn't see any there. 
Q. Well, there is granite there. Mr. Consolvo said it called 
for granite and there is granite in it: Do you think a man 
could handle fifty cubic feet of granite a day? 
A. If four inches. 
Q. You are basing your opinion on a cursory examination 
of the photograph and plans without the specifications f 
A. On the plans and the photograph. 
Q. I-Iow many feet in there? 
A. That's impossible to tell you._, If I could tell yon ho'v 
many feet in this building· by this I could wallF straight out 
of here and be a millionaire in a short while. 
Q. If you can tell how thick a wall is by looking at a photo-
graph you are good 1 
A. I looked at the plans. 
Q. Did you estimate how many cubic feet of limestone and 
granite was in there t 
A. Yes. 
Q. How many? 
A. I said I could. 
Q. When did yon start to look this np to testify here 1 
A. Half an hour ago~ " 
Q. You are giving an expert opinion o~ these matters with 
only half an hour's preparation t 
A. Yes. 
170 Supreme Court of Appeals of Virginia. 
page 247 ~ RE-DIRECT. 
By Mr. Brandt: 
Q. The stone in this building varies in size according to 
the use to which it is put? . 
A. Yes. 
Q. When you say cubic feet per day explain to the jury 
'vhat you mean by a stone setter setting that amount? 
A. I mean by that an average. I would n~t say for certain 
how much-he might run 100 per day, if heavy pieces 25 per. 
day. But day in and day out if a man could not set 50 per 
day_ he should not be on the job. 
Q. If he could not do that much he would be ruinous· to 
have? 
A. Yes. 
Q. Did ·you have to read the specifications and have an ex-
tended .examination of the building to tell us that Y 
A. No. If I wanted to lmow the kind of material I would 
have to read the specifications. This is a question· of labor, 
not material, and anyone can look at a set of plans and tell 
you approximately ho'v much stone in it when the photograph 
shows it to be limestone. · 
page 248 ~ MR. CONS'OL VO Recalled. 
By Mr. Brandt: . 
Q~ Mr.· Consolvo when you got this telegram· from Mr .. 
Agostini on the 29th of August you answered it as shown by 
your reply did you not Y 
A. Yes. 
Q.· Did Mr. Agostini call you on the 'phone or did you call 
him? 
A. He called me. 
Q. Tell the jury what transpired~ 
A. 1\fr. Ag·ostini called me as near ·as I can remember about 
·2 :30 Saturday afternoon; it may have been 3 or a little earlier 
than 2:30, I don't remember. He told me to come up there 
and be there with my gang and equipment Monday morning. 
I said you kno,v. I cannot get the men together on Saturday 
afternoon and Sunday and my equipment also. As soon as-
I received his letter I disbanded and went to different places ... 
J said what about the union and he said it would be alri.qht 
about that. He said to tell the union I was working for him. 
I said you have already set part of the stone and he said . 
. only a couple of cars and that we could get together oli that ... · 
l said I did not care to go into the job .. 
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Q. You had already sued him 7 
A.. Yes. 
Q. You had already received this letter here? The one 
in 'vhich you 'vere told on the 20th that they had already 
started to work 7 
page 249 } A. Yes. 
Q. After you got this letter you started suit Y 
A. Yes. 
Q. Did he discuss the paragraph of this ·letter in which he 
said "'ve trust t~ get together with you on some other work 
as we have done in the past and in the meantime if we have 
placed you in an embarrassing position let us know''. 
A. That was not mentioned. . 
Q. Had you done work with him beforet 
A.. Yes. 
Q.. Any trouble about satisfying the contractor? 
A. No. 
Q. Ever lost money on it before Y 
A. Yes, never a big job for him before. 
Q. You never lmew him to have a big stone job? 
A. No. _ 
__ Q. In one of these letters· he made reference to Bramford, 
Connecticut, did you have anything to do with that? 
_ A. Yes, I furnished the stone 1,300 or 1,100-it was less 
than a car load. 
Q. The stone work for the Bramford Post Office? 
A.. Yes. 
Q. Did you lose money on that t 
A. Not to my knowledge. 
Q. That was Government work and it passed the Inspector? 
A. Yes. · 
page 250 } Q. You did not underestimate that Y 
A. I never heard of it. 
Q .. Did you make a profit on the Bramford job? 
A. Yes. · · 
Q. Mr. Consolvo, did you ever discuss with Mr. Agostim 
the number of cubic feet of stone to be set in the Yonkers 
Post Office and if so, when 1tnd where? - · 
A. He 'phoned me and asked me to figure the job. I was 
in New York. I figured it 'phoned it to Mr. Overmyer, and 
he wrote it out and took it to Mr. Agostini. That was before 
the general contractors went in. Then after Agostini Broth-
ers got the job he asked about the setting, he said there was 
between 11 and 12 thousand feet. I said no, you are wro'J;ig. 
lie said no, I have it. He said figure it for yourself and I 
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did. Afterwards I wired them and they wired 15,000 feet 
'vhich was 600 feet more than I estimated it. 
Q. In this conversation with Agos.tini he said between 
eleven and twelve thousand f 
A. Yes. 
Q .. How much did you tell him~ 
A.. I based mine on the basis of the people who were fur-
nishing- the stone which 'vas more than mine. In other words 
I based my contract on 600 feet more than my estimate. 
Q. And on the estimate given by the people furnishing the 
stone you based your contract 'vith them T · 
A. Yes. 
pag-e 251 ~ Q. It is a fact that when a man figures for stone 
'vork he has to cube the stone in the building ac-
cording to the plans and specifications¥ 
A. Yes. 
Q. How· long have you been cubing- stones in buildings 7. 
A. Since 1926. 
Q. Have you ever made a mistake of three or four thousand 
cubic feetf 
A. No. 
Q. You have heard Mr. Agostini talk about 39 cars-car 
loads-of stuff, what about itt 
A. Yon can't depend on that. The people who furnish this 
stone would have to ship 40,000 lbs. or it would cost them 
money. It could have been shipped in 29, 28 or 50. It's not 
the number of cars it's the cubic feet-not n.umber of cars. 
Q. Another phase is tha.t is is shippe.d as and when it comes 
through the quarry, by the people that furnish it. 
A. The people that furnish the stone furnish it ready to 
set. If it is broken by them it is no fault of ours. 
Q. Do they finish the whole order· in one time or as they 
get it. 
A. No, it is finished in the mil]. Such has been the case, 
but they don't usually do it tl1at way. During the war a 
job would be finished and lay there six months before being 
shipped. . · · 
Q. Tell the jury the kind of men yon have in your employ; 
how long they have been with you and the !rind 
page 252 ~ yon wonld have used on this job Y 
A. None of them have been with me less than 
ten years. 
Q. How many have you now? 
A. Six or eight. 
Q. Can yon call them by name Y 
A. Mulqueen, Faison, McCarthy off and on~ Kelly, and the 
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other Kelly since we finished the Fort contract. Glissom-I 
think that's about the line of the masons. 
Q. How much do these men receive? 
A. The scale is $12.00 per day. They average maybe 
$15.00 because we pay them $60.00 per week and board in 
addition. That's when they are out of the city. Here they 
receive the scale. 
Q. On what basis did you figure them in this job 1 
A. $75.00. 
Q. That's $15.00 per day? 
A. Y es-5lf2 days. I have paid as high as $20.00-it de-
pends upon conditions. I try to put them in the best place 
because they will not. work properly unless properly taken 
care of. 
Q. What do you say about these figures ~£r. Agostini has 
given here as to the cost of common labor, and the cost of 
labor for the stone setters based on the number of stone set-
ters. The Foreman has testified he had from :five to seven? 
A. I cannot quite conceive the idea of how Mr. Agostini . 
could expect to do a first-class job of stone work with men 
who knew nothing of stone. If a man was any 
page 253 ~ good at all he could get $1.12 an hour. With 
all the work that's in New York why work for 
.75c or .SOc and if they wer.e very competent men I don't think 
he would have gotten them. 
Q. How many men would be required to complete the stone 
work on 75 days' time 1 
A. My idea was 4 men including the foreman. 
Q. How about the helpers? 
A. Two for each man. 
Q. 8 helpers? 
A. Yes. 
Q. Would the helpers take care of the hauling and hand-
ling? 
A. Yes. 
Q. Very often you only need one laborer Y 
A. Yes, because he can only set up to a certain height. 
Q. How many cubic feet of stone on an average would 
your men set per day 1 
A. They should average from 40 to 100 feet a day. My 
men have set as high as 600 feet a day. That was big heavy 
cornice and they just hoisted it up .and dropped it. 
Q. Do you think a hod carrier who does all kinds of labor 
around a building· would be as competent as your men Y 
A. I have never been able to get them. I can hardly handle 
it with my m~n who have been with me ten years. 
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Q. Do you still insist the estimate you gave here; based on 
the estimate you have given them, shown by your figures, do 
you still insist on this. contract you would have 
page 254 ~ had a profit of $5,665.00 ~ 
A. Yes. 
Q. Even in the face of all that has been said-would that 
effect you? 
A. No. 
By Mr. Barron:· 
Q. Do you think you are a better contractor than Agostini 
Brothers? 
A. On stone. 
Q. How many years were you on brick work before going 
into stone? 
A. I don't remember. I remember when they came to Nor-
folk. 
Q. They are considered pretty good? 
A. I think so. . 
Q. If this building cost them $26,400.00 plus 10% overhead 
you still think you could have gove there and made money? 
You think you can build something for $25,000.00 and make 
a profit on it when the same thing actually cost $29,000.00 and 
no profit. Are you that much better? 
A. Yes, on stone work. 
By Mr. Brandt: 
Q. Would you have hired incompetent or inexperienced men 
to do the work Y 
A. No. 
page 255 ~ MR. !ticCARTHY RecaUed. 
By Mr. Brandt: · 
Q. There was an agreement entered into between you and 
J\rir. Agostini on the 23rd of July last by which you were to 
have one-half of everything less than .$17,000 that it cost to 
do the stone work on the Yonkers Post Office-is that ·cor-
rect? 
A. Yes. 
Q, Is this the paperY 
Exhibit "V". 
A. Yes. 
Q. Why didn't you proceed with your contract 1 
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Obj~ction by Mr. Barron. 
Objection sustained. 
Both sides rest. 
page 256 ~ Mr. Barron made the following motion: 
To strike out all of the testimony of the plaintiffs on the 
ground that the evidence is not responsive to the notice of 
motion and on the further -ground that no contract was made· 
between the parties containing the terms and conditions 
necessary and, therefore, pla~tiff is not entitled to recover 
in this action. 
Objection overruled. 
Exception by Mr. Barron. 
page 257 } After all of the evidence on behalf of both 
parties had been introduced, the defendants 
moved the court to exclude all of the questions, answers and 
evidence in support of the plaintiffs' claim as follows : 
All evidence tending to prove that there was a final and 
binding contract behveen the parties on the ground that the 
evidence 'vas insufficient to support it; all evidence tending 
to prove that the plaintiffs could have made a profit under 
the alleged contract on the grounds that such evidence was 
remote, indefinite and speculative; all evidence tending to 
prove that said work could have been completed under the 
contract for less than the contract sum on the ground that 
such evidence was based. on mere estimates and not on con-
ditions obtaining at Yonkers; all evidence which tended to 
t>ontradict the evidence of the defendants' proving the ac-
tual amount expended to complete the work called for in the 
contract ; all evidence and correspondence tending to. prove 
that the parties had entered into a complete and final contract 
on the ground that the uncontradicted testimony shows that 
the parties never considered and the minds of the partie-s did 
not meet on the terms and conditions necessary and essential 
to be agreed upon; and upon the further grounds that the 
plaintiffs have not alleged or proven that they were ready, 
able and willing to carry out such terms and conditions as. 
would be reasonably and necessarily ;required of them before 
they would be entitled to recover from the defendants; all 
evidence tending to prove a contract and dam~ges arising 
from the breach thereof on the ground that no such final con· 
tract was made and the evidence introduced was not sufficient 
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to show a breach of such alleged contract by the 
page 258 ~ defendants, and that the plaintiffs had no right to 
treat the contract as breached by the defendants 
and refuse to proceed further in the premises ; and that the 
evidence introduced on behalf of the plaintiffs was irrelevant 
and immaterial and not responsive to the issues set forth in 
the plea4ings. -
Which motion of the defendants' the court overruled as to 
each and every ground of objection, and refused to exclude 
any of the testimony, to which actions of the court the defend-
ants duly excepted. 
~Ir. Brandt made the following motion: To. strike out all 
the testimony of the defendants because the reason and cause 
assigned to the breach of the contract by the defendants is set 
forth in this letter of 1\J::ay 14th; that there are no sufficient 
grounds in law for its refusal to sign the contract and that 
any evidence offered in such part is likewise not a proper 
rp,atter of evidence for the reason that such ground for breach 
is not sufficient in law to justify the failure on the part of 
the defendants to perform their part of the contract. 
1\IIotion overruled. 
Exception. 
page 259 ~ The jury retired and returned with a verdict 
in favor of the plaintiffs for $3,500.00. 
Mr. Barron made a motion for a new trial on account of 
the verdict being contrary to the law and the evidence, the 
misdirection of the jury, the admission of improper testi-
mony, and the refusal to admit other testimony; and, for the 
further reason that the damages are excessive. 
Teste: This 18th day: of August, 1928. 
RICHARD 1\fciLWAINE, 
Judge of the Court of Law and Chancery 
of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
To the Clerk of the Circuit Court of the City of Norfolk. 
File in the papers. 
RICHARD MciLWAINE, Judge. 
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·page 260 ~ CERTIFlCATE OF EXCEPTION NO. 2 •. 
The Court instructs the jury that if they believe from the 
evidence that the defendants entered into a contract with the 
plaintiff by which the plaintiff was to perform certain work 
upon~ Post Office at Yonkers, New York, to be constructed 
by the defendants; and if they further believe from the evi-
dence that the defendants refused or prevented the plaintiff 
· from performing the 'vork to be done by it under such con-
tract, then they should find for the plahitiff for such dam-
ages as may be sho,vn by a preponderance of the evidence to 
have been suffered by them. 
The foregoing instruction was granted a.t the request of 
the plaintiffs and the defendants excepted. 
Teste: This 18 day of August, 1928. 
Rl!OH.A.RD ~IciL W AINE, 
Judge of the Court of La.'v .and Chancery 
of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
To the Clerk of the ·Circuit ·Court of the City of Norfolk. 
File in the papers. 
RICHARD MciLWAINE, Judge. 
The grounds of objection to the foregoing instruction were 
that there was no evidence, or sufficient evidence, to support 
it; that no complete contract had been. entered 
page 261 ~ into between the parties; the defendants had not 
refused or prevented the plaintiffs from per-
forming the work; that the damages proved were. remote, 
speculative and contingent; that this instruction ignored the 
defendants' testimony in contradiction to the evidence of the 
plaintiffs and was mandatory, and that said instruction should 
have used the word "may" instead of the word "shall". 
RlOH.A..RD. 1\!IciLWAINE, 
Judge of the Court of Law and Cha·ncery 
of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
178 Supreme Court of Appeals· of Virginia. 
To the Clerk of the Circuit Court of the City of Norfolk. 
File in the papers .. 
RICHARD ~1ciLWAINE, Judge. 
CERTIFICATE OF EXCEPTION NO. 3. 
The court instructs the jury that the plaintiffs are not en-
titled to recover anything in this case except such profits as 
they claim are due them by reason of an alleged breach of a 
contract by the defendants, and before the plaintiffs can re-
cover such profits the burden is on them to prove by a pre-
pond_erance of the evidence that a binding contract was en-
tered into between the parties and that the necessaty terms 
and conditions thereof were understood and agreed upon by . 
. them. 
page 262 ~ The foregoing instruction requested by the de-
fendants was denied and the defendants excepted. 
Teste:, This 1$th day of August, 1928. · 
RICHARD MciL W AINE, 
Judge of the Court of Law and. Chancery 
of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
To the Clerk of the Circuit Court of the .City of Norfolk. 
File in the papers. 
RICHARD MciLWAINE, Judge. 
CERTIFlCATE OF E~CEPTION NO. 4. 
The court instructs the jury that the letters of March 15th 
and 28th between the parties was . an executory agreement 
requiring the execution of a further contract between the 
parties embodying all the necessary and reasonable ter~s 
and requirements 'vhich would have to have been complied 
· with by the plaintiffs before they would be entitled to re-
cover, and unless such subsequent contract was entered ·into 
then the plaintiffs are not entitled to recover in this case. 
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The foregoing instruction requested by the defendants was 
denied and the defendants excepted. 
page 263 } Teste: This 18th day of August, 19·28. 
RlCHARD MeiL W.AJNE, 
Judge of the Court of Law and Chaneery 
of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
To the Clerk of the Circuit Court of the City of Norfolk. 
File in the papers. 
RICHARD MciLWAINE, Judge. 
CERTIFICATE OF EXCEPTION NO. 5. 
The Court instructs the jury that the letters of Mareh 15th 
a.nd 28th introduced in evidence between the parties consti-
tute an agreement which require a formal contract to be exe-
cuted later embodying necessary and reasonable terms and 
conditions to be agreed upon and determined by the parties 
with relation to the requirements for the doing of the work 
by the plaintiffs, and the plaintiffs are not entitled to re-
cover in this case unless the minds. of the parties met and 
they agreed upon all necessary and reasonable terms and 
conditions to be embodied in said contract. 
The foregoing instruction requested by the defendants was 
denied and the defendants excepted. 
Teste : This 18th aay of August, 1928. 
page 264} 
RlCHARD MciL W AINE, 
Judge of the Court of Law and Chancery 
. of the City of Norfolk, sitting in the place 
and stead and at the request of the Judge 
of this Court. 
To the Clerk of the Circuit ·Court of the City of Norfolk. 
File in the papers. 
RICHARD MciLWAINE, Judge. 
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CERTIFlOATE OF E;:XCEPTION NO. 6. 
The court instructs the jury that if you believe from the 
evidence that all the requirements and work which it would 
have been necessary for the plaintiffs to. comply with in or-
der to carry out their agreement with reg·ard to the Yonkers 
Post Office was performed by the defendants exercising rea-
sonable and proper care and diligence in performing the work 
that would have been done by the plaintiffs, and that the cost 
in doing this work exceeded the amount which the defendants 
would have had to pay the plaintiffs under said agreement, 
then the- plaintiffs are not entitled to recover anything in this 
case. 
The foregoing instruction requested by the defendants was 
denied and the defendants excepted. 
Teste:. ·This 18th day of August, 1928. 
RICHARD MciLW AINE, 
Judge of the Court of Law and Chancery 
of the City of Norfolk, sitting in the place 
and stead and at the. request of the Judge 
of this Court. 
page 265 ~ To the Clerk of the Circuit Court of the· City of 
Norfolk. 
File in the Papers .. 
RICHARD ~fciLWAINE, Judge. 
CERTIFICATE OF EXCEPTION NO. 7. 
The Court instructs the jury that the burden is on ·the 
plaintiffs to prove by a preponderance of the evidence any 
profits claimed by them to be due; they are not entitled to 
rooover remote or speculative damages, nor damages based 
on conjectures or estimates as to what the necessary work 
would have cost at some place or places other than at Yonk-
er-s, N.Y. 
The foregoing instruction was granted on behalf of ~he 
defendants and this ·and the instruction set forth in Certifi-
cate of Exception No. 2, are all the instructions that were 
granted in the ease. 
Edwarcl D~ .Agostini, Qt nf., v~ A~ :a~ ·Opn~plyp~ et al. 
'reste; This 18t4 qay of AP.~"!lst, 19~8! 
. Rl!O:S:ARD M.~lL W Al:N:El, 
J81 
J l.ldg~ of the Cqp.rt of Law ;1nq Oh~no~ry 
of tb~ OitY of :N" qrfolk, sitting ill the pl~ce 
and stead and at the request of the Judge 
of this Court. 
To the Cle:t:k of the Circuit Court of the City of Norfolk. 
Fil{:) jl). tb~ Pap~rs: 
RICfiARD 1\£ciLvVAINE1 J~dge. 
page 266 }- CERTIFICATE OF E:&CEPTION ~0. 8. 
It w~s ~greed between counsel for the plaintiffs and Cle- · 
fendants that, in order to avoiq 1.10ting an objection to each 
question and ans·wer as asked and answered by plaintiffs' 
'vitnesses, obje~tion could be made and exc~ptiop. noted by 
counsel for the defendants after each witness had testified 
or ·~t any subseq"Q.ent period of the trial, by motions to sfrike 
out any evide1.1ce of any witness or witnesses, with ~ st~tement 
of the rea·sons for such objections, and the said questions 
anq answers of the witne13ses for th~ pl~intiffs and the ob-
jections R.11d tpe -grounds thereofJ. a1.1d th~ exceptions. are set 
forth and inoprporatecl in Certincate of Exceptiop. No. 1, to 
be considered in connection with and as part of the record 
and of this Certificate of Exception. 
Teste: ~his 18~4 day of Apgust, 1928. 
~IQH4RD MciL W AINE, 
Judge of the Court of Law and Chancery 
of the City of Norfolk~ sitting in the place 
and stead and at the request of the Judge 
of t4is Cot!rt: 
To the CJ~rk pf tb~ Circuit CQ"Q.ft of the City of Norfolk. 
File in the papers. 
RICHARD M.clL W AJNlTI~ J'wi~Q! 
page 267 }- The following ~~tipulatio~ qf Counsel, was filed 
in this record by consent of both parties plaintiff 
and defe11d~nt : 
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It is hereby stipulated between counsel for the plaintiffs 
and defendants that the original exhibits introduced by the 
. Plaintiffs and Defendants respectively, and a part of the evi-
dence in this case shall be certified as if copied in the record 
and transmitted to the Supreme Court of Appeals. 
Aug. 18, 1928. 
page 268 ~ Virginia : 
S. 1L BRANDT, 
Atty. for Plaintiffs. 
BARRON & DARDEN, 
Attys. for Defendants. 
In the Clerk's Office of the Circuit ·Court of the City of 
Norfolk, on the 21st day of August, 1928. 
I, Cecil M. Robertson, Clerk of the aforesaid Court, hereby 
certify that the foregoing transcript includes the papers filed 
and proceedings had thereon in the case of A. B. Consolvo 
and A. D. Overmyer, partners trading under the firm, name 
and style of Consolvo and Overmyer, plaintiffs, against Ed-
. 'vard D. Agostini, Edwin L. Agostini and Edmond Agostini, 
partners trading under the firm, name and style of Agostini 
Brothers, defendants, lately pending in our said court. 
I further certify that the same was not made up and com-
pleted and delivered, until the plaintiffs had received due 
notice thereof and of the intention of the defendants to apply 
to the Supreme Court of Appeals of Virginia for a 'vrit of 
error and supersedeas to the judgment herein. 
'. 
Teste: 
CECIL M. ROBERTSON, Clerk. 
By .EDW. L. BREED·EN, JR., 
Dep. Ckr 
Fee for. transcript $33.75. 
A Copy-Teste : 
H. STEW ART JONES, C. C~ 
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